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Introduction 
 
 

Up to now, the legal profession has been self-regulated, and it is obvious that this 

has not worked.
1
 

 

One would need a JCB to get a file back from a solicitor who is not diligently 

attending to it.  Many ordinary people have had this experience with members of 

the legal profession.  It is that routine dereliction of duty that concerns me as much 

as the few bad apples in the barrel that have recently gained such notoriety.
2
 

 

As far as [the Benchers] were concerned … they would not change and would 

continue for the next two hundred and fifty years as they continued for the last.
3
 

 

The legal profession in Ireland is at a crossroads.  It faces the prospect of 

radical reform in the shape of the Legal Services Regulation Bill (LSRB) 

2011 which is set to revolutionise the provision of legal services and their 

regulation.  Elements of the profession have set their face against the need 

for reform, and as a consequence, it has been in a state of unprecedented 

turmoil since the Bill’s publication.  The profession has felt pressure not 

only from the legislature, but it has also succumbed to the wider social and 

political pressures which Ireland has experienced since the spectacular 

collapse of its economy in 2008.  This thesis examines the regulation of the 

legal profession at a unique moment in Ireland’s history, and seeks to 

understand how lawyers as social actors have contributed to the collapse of 

the Irish economy and responded to the challenge of ‘Troikaisation’ - the 

process of liberalisation which has characterised the structural reforms 

agreed between the Troika and bailed out nations in return for bailout funds.  

The thesis also seeks to understand the impact of globalization and 

technological advancement upon the legal profession which, being 

entrenched in tradition prefers to depend upon tried and tested precedent 

rather than embrace innovative solutions.   

 

                                                 
1
 656 (1) Dáil Debates 47 (29

th
 May 2008) Deputy Paul Connaughton 

2
 656 (1) Dáil Debates 55 (29

th
 May 2008) Deputy Pat Rabbitte 

3
 440 (5) Dáil Debates 1211 (23

rd
 Mar 1994) Deputy Desmond O’Malley 
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Aims and Objectives 
 

This thesis aims to critically review how the legal profession in Ireland is 

regulated, to consider the provisions of the Legal Services Regulation Bill 

(LSRB) 2011, to assess whether the Bill is an appropriate instrument to 

correct present regulatory failures and to identify what changes, if any, 

should be made to the proposed new regulatory framework, to ensure that 

high quality legal services are readily available to the public at a reasonable 

cost.  Having offered a comprehensive exposition of how the LSRB 2011 

should be amended, the thesis also identifies what other steps, beyond the 

enactment of legislation, are required to attain a balanced and functional 

regulatory system. 

 

In applying the law in the interests of justice, the legal profession performs a 

unique role in society.  Lawyers defend the rights of citizens against the 

arbitrary use of state power.  They seek to vindicate the rights of citizens 

when these are denied by means of unfair or incorrect decisions of the 

judiciary.  They also act to curb the excesses of the legislature by facilitating 

the challenge of statutes and rules which fail to conform to the requirements 

of the Constitution.  In entrusting the legal profession with these important 

functions society has vested considerable power and trust in it, in order to 

ensure it can carry out its duties. However the state is the largest user of 

legal services in Ireland, and there is a considerable overlap between the 

legal and political community.  These competing tensions give rise to 

particular ethical challenges for the profession, which must alternatively 

seek to please and challenge its political masters, lawyers being deeply 

embedded within networks of ‘governmentality’.
4
  As Abel has observed, 

the legal profession is located ‘between market and state’.
5
  Regulation of 

the profession is necessary to ensure that the societal trust which is 

necessarily placed in lawyers is not abused.  However what form should that 

regulation take? Too much regulation threatens to impede the functioning of 

a free market in legal services, with an undesirable impact upon service 

                                                 
4
 M Davies, ‘The Demise of Professional Self-Regulation? Evidence from the “ideal type” 

professions of medicine and law’ (2010) Professional Negligence 5 
5
R Abel, English Lawyers between Market and State: The Politics of Professionalism 

(Oxford University Press 2010) 
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costs.  On the other hand, too little regulation carries the risk of creating a 

race to the bottom amongst substandard practitioners, seeking to supply 

poor quality services at the lowest cost.  To identify the correct regulatory 

balance for Ireland’s legal profession must therefore be a fundamental aim 

of this thesis.     

 

Regulation may be broadly defined as control, and a regulatory regime, 

whether it is of a biological, social or economic nature, consists of three 

elements: 

(i) norms, standards or rules, 

(ii) mechanisms for monitoring or feedback 

(iii) ways of correcting behaviour which deviates from the 

norms.
6
   

The regulatory regime for the legal profession in Ireland consists of a 

complex array of authorities and instruments, both Irish and international.
7
  

These authorities use a variety of methods to either deter or correct lawyers’ 

deviant behaviour.  In the context of this study, the concept of ‘profession’ 

is understood as a particular type of occupational control, commonly in the 

form of self-regulation.
8
 According to MacDonald, ‘[p]rofessions aim for a 

monopoly on the provision of services of a particular kind, and as 

monopolies can only be granted by the state, professions have a distinctive 

relationship with the state’.
9
  According to the terms of the bargain between 

the state and the profession, in return for ensuring expertise and appropriate 

behaviour from members, the profession gains monopolistic privileges from 

the state.
10

  The acquisition of a specialised body of knowledge is a core 

aspect of the professional identity, and it is this command of special 

knowledge which allows the profession to achieve social closure and 

enhanced social status.
11

  In controlling a particular body of knowledge, 

                                                 
6
 Hood, Rothstein & Baldwin, The Government of Risk (OUP, 2001) in C Scott, 

‘Regulating Everything’ UCD Geary Institute Discussion Paper Series. 26
th

 Feb 2008. 7   
7
 These authorities and instruments are described in detail in chs 1 & 2. 

8
 M Davies, ‘The Demise of Professional Self-Regulation’ (FN 4) 4 

9
 K McDonald, ‘Professional Work’ in M Korczynski et al, Social Theory at Work (OUP 

2006) 367 
10

 B Barber, The Logic and Limits of Trust (Rutgers University Press, 1983) in M Davies, 

‘The Demise of Professional Self-Regulation’ (FN 4) 4   
11

 Ibid 372 
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professionals are able to maintain the means of production for their line of 

business in their heads.
12

   However the twenty-first century presents 

considerable challenges for professional identities, not least to that of 

lawyers.  Against the backdrop of the financial crisis and rapid 

technological change, there has been a dissipation of trust in professionals – 

an essential ingredient in securing the professional position – and lawyers, 

along with other professionals, have experienced challenges to the 

maintenance of their monopoly and status.  This research was carried out in 

a period of social turmoil, both in Ireland and internationally, and the 

professions have not been immune from the winds of change. 

 

  The research objectives of this thesis are as follows: 

 To provide an overview of  the Irish regulatory framework for the 

legal profession 

 To make clear that the Irish regulatory framework is affected by 

international and external norms 

 To identify any weaknesses in the present system of regulation, in 

light of best practices derived from an overview of the regulation of 

the legal professions in other jurisdictions 

 To critically examine the new regulatory framework contained in the 

LSRB 2011, and to suggest amendments for its improvement 

 To critically assess the impact of the Troika upon the regulation of 

the legal profession in bailed out countries, in particular; Ireland, 

Greece and Portugal 

 

Research Methodology 
 

In pursuing the aims and objectives which were identified above, a mixed 

methodological approach was used, consisting of both qualitative and 

quantitative methods.  From a qualitative perspective, doctrinal research was 

the main approach adopted in order to identify those factors, both legal and 

non-legal which influence the current Irish regulatory framework and to 

                                                 
12

 Ibid 372, citing M Weber, Economy and Society (University of California Press, 1984) 
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explore the manner in which that framework is affected by international and 

external norms. Doctrinal analysis was used to identify the legal rules, and 

non-legal mechanisms which apply to the regulation of the legal profession 

in Ireland.  It was also used to analyse the current regulatory framework 

with a view to identifying its strengths and weaknesses, to examine the 

provisions of the LSRB 2011 and to inform proposals for the reform of the 

regulatory framework.  The method was also used to investigate the place of 

primary sources of law in regulating the legal profession.  Primary sources 

of Irish law which were studied included The Constitution of Ireland, 

statutes, statutory instruments and case law.
13

  The primary sources of EU 

law which were examined were the Treaty on European Union, the Treaty 

on the Functioning of the European Union, directives, regulations and the 

case law of the European Court of Justice.  At an international level, 

primary sources of law which were studied included the International 

Monetary Fund’s Articles of Agreement, the Council of Europe’s 

Recommendation regarding the Freedom of Exercise of the Profession of 

Lawyer, the United Nations’ Basic Principles on the Role of Lawyers and 

the World Trade Organisation’s Joint Statement on Legal Services.   

 

Doctrinal analysis was also used to explore an extensive array of secondary 

sources of law over the course of the research.  These included books, legal 

periodicals and accounts of parliamentary proceedings.
14

  In the early phase 

of the research, an extensive literature review was carried out to identify 

both the main theoretical perspectives and the most significant 

methodologies which have been adopted by the academic community to 

explore the regulation of the legal profession.   Throughout the conduct of 

the doctrinal research, extensive use was made of the online legal research 

databases of the James Hardiman Library at NUIG.
15

  In addition, the 

                                                 
13

 Other primary sources of Irish law which were examined included professional conduct 

guides of both branches of the legal profession. 
14

 Other secondary sources of Irish law which were examined included newspapers and 

other media reports.  The websites of key stakeholders in the legal services market were 

also regularly accessed.  Accounts of debates in both the Dáil and Seanad, and also of the 

proceedings of Select Committees of the Dáil and Joint Oireachtas Committees were 

studied. 
15

 The databases which were most frequently used were Hein On Line, Westlaw, Lexis 

Nexis, Justis, EurLex and SSRN. 
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library’s hard copy collection was a most valuable resource for both primary 

and secondary sources.  During the research programme, I regularly 

participated in conferences in order to gain a greater understanding of the 

key discourses within the academic community which pertain to the 

regulation of the legal profession, and to participate in debates and 

discussions in that regard. 

 

In order to better understand the perspectives of key stakeholders in the 

legal services market with regard to the regulatory status quo, and also to 

the proposed reforms contained in the LSRB 2011, interviews were sought 

with individuals within the main representative and regulatory bodies of the 

legal profession and also amongst the community of legal practitioners.  A 

structured interview format was used to explore participants’ views 

concerning issues such as the strengths and weaknesses of the current 

regulatory regime, and also of the provisions in the LSRB 2011.
16

   In 

several cases however, the initial structured interview was followed by a 

more wide ranging, unstructured conversation which provided a deeper 

insight into interviewees’ perceptions of the rules pertaining to their 

activities as legal professionals. The interview process was revealing not 

only in terms of the responses of participants, but also as a result of the 

behaviour of those stakeholders who declined or failed to participate in the 

                                                 
16

 A total of 10 interviews were conducted.  Interview participants were asked the following 

questions: 

1. What do you consider to be the strengths and weaknesses of the present regulatory 

regime for barristers/solicitors? 

2. In light of the recently published committee amendments, what do you consider to 

be the strengths and weaknesses of the LSRB 2011? 

3. What are your views on MDPs? Do you perceive any advantages for 

barristers/solicitors if they are introduced? What do you consider to be their main 

drawbacks? 

4. Do you have any reservations about the recently amended definition of ‘lay 

person’ in section 2 of the Bill? 

5. Given the provisions of section 30 of the Bill, what do you think about the 

possible unification of both branches of the legal profession, and also the possible 

creation of a new profession of conveyancer? 

6. Do you have any concerns about the origins of the LSRB 2011, given that it 

appears to have been published in accordance with the terms of the Memorandum 

of Understanding which was agreed with the Troika in return for the bailout 

funds? 

7. Given the rapid pace of technological change today, and also the process of 

globalization, do you think that the LSRB 2011 will equip the solicitors’/ 

barristers’ profession to fully participate in the global market for legal services in 

future? If not, what changes would you wish to see being made to the Bill? 
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interview process.  A marked contrast emerged between the attitudes of the 

two branches of the legal profession towards participating in the interviews.  

Whilst the LSI was most accommodating in facilitating this aspect of the 

research, representatives of both the BCI and the HSKI failed to take part.  

Furthermore, where individual members of the BCI did agree to facilitate 

me with an interview, they did so upon condition of anonymity.  The 

interviewees’ responses were helpful in identifying weaknesses in the 

current regulatory framework contained in Chapter 3, and in understanding 

attitudes within the legal profession to the proposed reforms contained in the 

LSRB 2011 which are discussed in Chapter 5. The interview process, 

although limited in scope, was most helpful in developing a greater sense of 

how lawyers as social actors perceive their role in society, and how legal 

professionals envisage recent socio-economic changes as impacting upon 

their activities.   

 

A qualitative, comparative approach was used, to a limited extent, in order 

to explore the occurrence of professional misconduct in the US, England 

and Wales (Chapter 3) and also the regulation of the legal profession in 

Northern Ireland, England and Wales, Australia, Greece and Portugal 

(Chapter 4).  The aim of these comparisons was to identify whether there 

are common patterns of lawyers’ misconduct internationally; to facilitate an 

understanding of the similarities and differences between the regulatory 

approaches in the different jurisdictions and to identify possible solutions to 

rectify the shortcomings which were identified in the Irish regulatory system 

in Chapter 3.   Given that five different jurisdictions were studied in Chapter 

4, only a brief overview of their legal systems and frameworks for 

regulating the legal profession was possible.  The jurisdictions of Northern 

Ireland, England and Wales were selected for comparison on the grounds 

that they have similar systems of common law and they have legal 

professional structures which are similar to Ireland.  They also share 

common historical roots with Ireland, a fact which is reflected in their 

regulatory frameworks.  The enactment of the Legal Services Act 2007 in 

England radically altered the regulation of the legal profession in England 

and Wales, and as such, it was particularly useful to consider the recent 
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changes in that jurisdiction, and to reflect upon their possible merits from an 

Irish perspective.  Australia was considered because it has been innovative 

globally in liberalising the provision of legal services by both incorporated 

entities and MDPs, and as such, it provided a useful perspective from which 

to consider the potential impact of the provisions of the LSRB 2011, and 

also to inform suggestions for amendment of the Bill.   

 

The legal professions and the regulatory frameworks in Greece and Portugal 

were selected for comparison on grounds of the economic crises which 

those jurisdictions have experienced in recent years, and which have given 

rise to the necessity for Troika bailouts.   Whilst constraints of financial and 

other resources, and also linguistic barriers precluded anything but the most 

superficial examination of these jurisdictions, their comparisons were 

valuable in shedding light on the role of the Troika in liberalising the 

provision of legal services in EU member states which are experiencing 

similar socio-economic challenges to Ireland.  These comparisons also 

facilitated an understanding of whether the Troika has subjected Ireland to a 

unique experiment in terms of the liberalisation of professional services, as 

evidenced by the terms of the Memorandum of Understanding which was 

agreed between the Government of Ireland and the Troika, or whether this 

agreement, in fact, reflects the Troika’s general modus operandi in bailed 

out states.   

 

In the early course of the research, I regularly consulted the summarised 

findings of the proceedings of the Solicitors Disciplinary Tribunal (SDT) in 

order to gain a deeper understanding of the nature of lawyers’ misconduct.  

It soon became apparent that many of these cases displayed similar features, 

and this observation was the initial inspiration for conducting a quantitative 

study with a view to identifying dominant patterns of professional 

misconduct amongst solicitors in Ireland (Chapter 3, section 3.8).  This 

study took the form of an analysis of one hundred consecutive cases of 

professional misconduct which were heard by the Solicitors Disciplinary 

Tribunal (SDT) between January 2008 and May 2010.   The main aim of the 

study was to investigate the link between a finding of professional 
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misconduct in a case by the SDT and the presence of a financial, dishonesty 

or property element in that case.
17

   Given that both financial and time 

constraints where factors impacting upon the nature and scope of this study, 

it was decided that the construction of a database of the one hundred cases 

which indicated the presence or absence in each case of the discrete 

elements of finance, dishonesty and property by means of a binary code 

would provide the simplest and most effective basis for the further 

exploration of patterns of misconduct in the desired manner.
18

  Accordingly, 

the Chi-Square Test was selected as the most appropriate means of 

ascertaining whether there was a link between the following discrete pairs of 

variables: finance and dishonesty; dishonesty and property and finance and 

property.
19

 The database was analysed using the statistical software package 

Minitab.
20

   Whilst the database was limited in terms of both the number of 

cases and also the discrete variables it contained, arguably it is a tool which 

may in future be usefully developed to provide a greater insight to patterns 

of solicitors’ misconduct, and which may have a degree of predictive power 

in identifying those practitioners who are most likely to offend in future. 

 

Thesis Outline 
 

The first chapter of this thesis commences with a brief account of the history 

of the Irish legal profession, and then proceeds to examine its current system 

                                                 
17

 The study adopted a wide definition of ‘dishonesty’ which included breaches of 

undertakings.  The study also sought to investigate the extent to which misconduct resulting 

in a striking off concerned all three elements of finance, dishonesty and property, and to 

establish whether a past history of misconduct involving all three of these elements was 

predictive of a solicitor being struck off in future.  See Chapter 3 section 3.8 and Appendix 

2 for further details of the study.    
18

 Appendix 2 describes how the table of binary codes was compiled.   
19

 The Chi-Square Test for the independence of two variables is also known as the test for 

contingency tables.  It may be used to identify whether there is an association between two 

discrete variables. It involves a comparison between observed and expected values of the 

variables.  Where two discrete variables are associated, the distribution of observed values 

for one will differ depending on the category (either 0/1) of the second variable.  Where 

two discrete variables are independent, the distributions of observed values for one variable 

will be similar for both categories of the second variable.  The test results are shown in 

Appendix 2.  Observed counts are shown above the counts which would be expected if the 

pairs of variables were independent. 
20

 The choice and application of the Chi-Square Test for the analysis of the database was 

made following consultations with the Statistics Department at NUIG in June 2010, and the 

assistance of Dr Paul Wilson with this aspect of the research was greatly appreciated. 
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of regulation.  It describes the main authorities which are responsible for the 

regulation of solicitors, including the Law Society of Ireland (LSI), its 

Complaints and Client Relations Committee and the Independent 

Adjudicator of the LSI.  It also examines the place of the SDT within the 

regulatory framework and the regulatory role of the President of the High 

Court.  In describing the regulation of barristers, it considers the role of the 

Bar Council of Ireland (BCI), its Professional Practices Committee, the 

Barristers’ Professional Conduct Tribunal and the Barristers’ Professional 

Conduct Appeals Board.  It also considers the contribution of the Honorable 

Society of Kings’ Inns, its Disciplinary Committee and the Special Meeting 

of the Bar to the regulation of barristers.  The latter part of Chapter 1 

examines the main regulatory instruments for the regulation of the legal 

profession in Ireland.  These include the Constitution of Ireland, various 

statutes and statutory instruments and the professional codes of conduct. 

The chapter concludes by considering some non-legal regulatory 

mechanisms including the role of insurance companies and the influence of 

internalised norms of conduct in controlling the professional activity of 

lawyers. 

 

Chapter 2 examines those international bodies which impact upon the 

regulation of the legal profession in Ireland.  It commences with an 

examination of the impact of EU law, particularly with regard to freedom of 

establishment, freedom to provide services and EU anti-corruption policy.  

It proceeds to consider the jurisprudence of the European Court of Justice 

(ECJ) in relation to multi-disciplinary practices (MDPs), minimum fee 

schedules and legal professional privilege.  The European Parliament 

Resolution on the Legal Profession and the General Interest in the 

Functioning of Legal Systems is also discussed.  The chapter then examines 

the impact of the Troika upon the regulation of the legal profession in 

Ireland, and offers a brief description of the origins of the economic crisis 

which gave rise to the necessity for the bailout.  The impact of various 

international bodies on the regulation of the Irish legal profession is also 

considered, including the Council of Europe, the United Nations and the 

World Trade Organisation.  Finally, the role of international representative 
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bodies is examined, including the Council of the Bars and Law Societies of 

Europe (CCBE), the International Bar Association (IBA), the International 

Law Association (ILA) and the International Association of Lawyers (IAL).  

The chapter concludes with a consideration of the process of globalization 

and its impact upon the legal profession in Ireland.  

 

Chapter 3 identifies the shortcomings of the present system for regulating 

the Irish legal profession.  In order to comprehensively analyse the current 

regulatory system, the chapter utilises Terry’s framework for assessing the 

strengths and weaknesses of regulatory regimes for the legal profession.
21

  

This framework is also helpful in identifying how the legal profession ought 

to be regulated in the context of a particular jurisdiction.  The chapter 

commences with a consideration of the rationale for the regulation of the 

legal profession.  The economic argument for regulation is considered, and 

the concepts of information asymmetry and externalities are explored.  It 

proceeds to consider the issue of who should be responsible for the 

regulation of the legal profession from the perspective of various reports 

which have examined that question in the course of the last twenty years.  

The problems associated with self-regulation are also explored.  The issue 

of which particular legal activities and entities should be the subject of 

regulation is considered, as is the question of whether regulation should be 

focused either upon the prevention of lapses, or upon the appropriate 

response following the detection of a lapse.  Terry’s framework also 

prompts reflection upon where regulation should occur, a question which is 

becoming increasingly relevant given the global dimension to the activities 

of both lawyers and clients alike.  The increasingly virtual nature of legal 

service provision is also considered in this regard.  The chapter proceeds to 

consider the question of how legal services should be regulated.  In 

particular it looks at whether a similar regulatory approach is appropriate, 

regardless of whether a lawyer has corporate or private clients, or whether 

the regulatory response should be tailored to the differing needs of these 

cohorts.  It also considers whether regulation ought to be either rules-based, 

                                                 
21

 L Terry et al, ‘Trends and Challenges in Lawyer Regulation: The Impact of Globalization 

and Technology’ (2012) 80 (6) Fordham Law Review 2661, 2663 
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or focused upon the attainment of specific outcomes. The chapter also offers 

an analysis of the current Irish framework for regulating the legal profession 

using the OECD General Principles for Regulatory Quality and 

Performance.  It concludes with a case study into one particular aspect of 

regulation; that of professional misconduct, and presents the findings of an 

investigation into patterns of solicitors’ professional misconduct, based 

upon the analysis of one hundred consecutive findings of misconduct in 

cases which were heard by the SDT.   

 

Chapter 4 adopts a comparative perspective and looks at the manner in 

which the legal profession is regulated in other jurisdictions.  It commences 

with an examination of the regulatory regime in our nearest jurisdictional 

neighbour, Northern Ireland.  Its present regulatory system is described, and 

the recommendations of the Bain Report which sought to identify 

appropriate regulatory reform for Northern Ireland are also considered.
22

  

The chapter proceeds to examine the regulation of the legal profession in 

England and Wales which has undergone a revolution in recent years 

following the publication of the Clementi Report in 2004, and the 

subsequent enactment of the Legal Services Act 2007.
23

  It then considers 

the regulatory regime in Australia which was the first country to permit the 

establishment of Alternative Business Structures (ABSs).  Next, the 

regulation of the legal profession in Greece and Portugal, which both 

received bailout funds from the Troika is considered.  In return for their 

bailout funds, these countries agreed to implement extensive programmes of 

structural reforms, including the liberalisation of their legal services 

markets.   An examination of the regulatory regimes in these jurisdictions is 

instructive regarding the Troika’s overall modus operandi in respect of 

bailed out nations, and reveals whether its programmes are tailored to the 

needs of individual states, or whether a one-size-fits-all approach has been 

                                                 
22

 G Bain, ‘Legal Services in Northern Ireland: Complaints, Regulation, Competition’.  

(2006).  Available at: <http://www.dfpni.gov.uk/legal_services.pdf> Accessed 25
th

 Feb 

2013  
23

 D Clementi, ‘Report of the Review of the Regulatory Framework for Legal Services in 

England and Wales’ (Dec 2004).  Available at: 

<http:///webarchive.nationalarchives.gov.uk/+//http://www.legal-services-

review.org.uk/content/report/index.htm> Accessed 28
th

 Feb 2013  

http://www.dfpni.gov.uk/legal_services.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.legal-services-review.org.uk/content/report/index.htm
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adopted in seeking to correct their economic problems.  The chapter also 

looks at the response of the international representative bodies to the 

Troika’s reform programmes in bailed out countries, and concludes with an 

assessment of the extent to which Greece, Portugal and Ireland have 

actually implemented the agreed programmes to reform their legal service 

sectors.  

 

The final chapter of this thesis examines the provisions of LSRB 2011.  It 

commences by considering the background to the publication of the Bill, in 

particular; the commitments which were given to the Troika by the Irish 

Government in return for the bailout funds.  The chapter proceeds to 

describe the main provisions of the Bill and also the new regulatory bodies 

which will be established following its enactment.  The response of the legal 

profession’s representative bodies and that of other stakeholders to the 

publication of the Bill is also examined.  The chapter considers the response 

of the Minister for Justice, Equality and Law Reform to the criticisms of the 

Bill, and describes amendments which have recently been agreed by the 

Select Committee on Justice, Defence and Equality.
24

  It concludes by 

making suggestions for further amendment of the Bill, in light of the 

problems which were identified in the current regulatory framework in 

Chapter 3, and also the comparisons with other regulatory regimes 

contained in Chapter 4 of the thesis.   

 

                                                 
24

 The Select Committee’s list of Amendments to the LSRB 2011 is available at: 

<http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-

dscn.pdf> Accessed 14
th

 August 2013  

http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-dscn.pdf
http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-dscn.pdf
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CHAPTER 1: THE REGULATION OF THE LEGAL 
PROFESSION IN IRELAND 
 

1.0 Introduction 
 

The Irish legal profession is regulated by a complex framework consisting 

of the Constitution of Ireland, statutes, common law, codes of conduct 

devised by the professions themselves and non-legal regulatory mechanisms 

such as insurance and peer pressure.  This chapter explains the origins of the 

current regulatory system by firstly examining the early legal profession and 

its regulation.  A consideration of the legal profession as described in a 

collection of texts dating from the seventh century onwards provides 

valuable insight into those processes of continuity and change which have 

impinged upon the modern legal profession and its regulatory system.  An 

understanding of the early legal system also helps to explain why today’s 

regulatory system takes its current form, and illustrates the strong influence 

which tradition and history have had on the regulatory system.  As stated by 

Carr, ‘It is at once the justification and the explanation of history that the 

past throws light on the future, and the future throws light on the past.’
1
  The 

chapter proceeds with a comprehensive examination of the current Irish 

regulatory framework. It examines the key regulatory bodies including the 

Law Society of Ireland (LSI), the Bar Council of Ireland (BCI) and the 

Honorable Society of Kings Inns (HSKI).  It also looks at the main 

regulatory instruments including common law principles, The Constitution 

of Ireland and statutes.  This is necessary in order to offer an informed 

judgment of what changes if any ought to be made to the current system of 

regulation, and also to analyse the impact upon it of the proposed changes 

contained in the Legal Services Regulation Bill (LSRB) 2011. 
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 E Carr, What is History?  (2
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1.1 The History of the Legal Profession in Ireland 
 

The arrival of St Patrick in Ireland in the fifth century and the introduction 

of Christianity in Ireland saw the emergence of a written scholarly tradition 

in Ireland, and accordingly, the history of the Irish legal profession may be 

traced, by means of a body of written texts dating back to the early Christian 

period.   In the period from the seventh to the twentieth century, the legal 

profession experienced major transformation, as Ireland changed from being 

a ‘tribal, rural, hierarchical and familiar’ society, to an aristocracy and 

finally to a democratic republic.
2
  

1.1.1 The Early Irish Legal System 

 

A large body of Early Irish legal material exists in the form of 

approximately eighty law texts, dating from between the seventh and ninth 

centuries, and this has provided a rich harvest for the student of Early Irish 

or ‘Brehon’ Law.
3
  The texts, which were written in Early Irish, were 

composed in both prose and poetry.  These sagas and stories were used to 

illustrate the application of various legal principles.  This incredible 

historical record offers evidence of highly developed and self-contained 

system of Brehon law, consisting of a complex set of rules which applied to 

almost every aspect of social life, and which included the law relating to 

persons, property, offences, procedure and punishment.
4
  Whilst some of the 

early texts are virtually complete, only small fragments of others remain, 

and there is evidence to suggest that other texts have been lost in their 

entirety.
5
 Whilst the texts themselves originate from the seventh century 

onwards, the essential elements of the legal system they describe dates back 

                                                 
2
 F Kelly, A Guide to Early Irish Law (first published 1988, Dundalgan Press Ltd 2001) 3.  

Citing D Binchy’s ‘Thomas Davis Lecture’ 1953 
3
 D Binchy, ‘The Lingusitic and Historical Value of the Irish Law Tracts’ The Sir John 

Rhys Memorial Lecture , British Academy 1937.  (Milord, London) 107; F Kelly, ‘Texts 

and Transmissions: The Law-Texts’ in P Ní Chatháin & M Richter (Eds), Ireland and 

Europe in the early Middle Ages: Texts and Transmission  (Quill, 2002)  
4
 F Kelly, A Guide to Early Irish Law (FN 2)  vii – xi; Interview with Professor D Ó 

Cróinín, Professor of History, The National University of Ireland Galway (14
th

 June 2013)  

Much of the early manuscripts have been printed by Binchy.  See D Binchy, Corpus Iuris 

Hibernici (CIH) I – VI (Dublin, 1978).  

 
5
D Binchy, CIH, VI 2103.12  in F Kelly, ‘Texts’ (FN 3) 230 – 231  
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‘at least as far as the Common Celtic period (c. 1000 B.C.).
6
  According to 

Kelly: 

When the Christian missionaries arrived in Ireland in the 5
th

 century they 

encountered a legal system which can be assumed to have developed from Celtic 

law with little or no outside influence.  There could well have been some influence 

form pre-Celtic inhabitants of Ireland, but – in the absence of documentary 

evidence – one can only speculate about the legal ideas of these peoples.  

 

This pre-literate Irish legal tradition was presumably passed on by lawyers from 

generation to generation in the form of alliterative verse and legal maxims.  The 

introduction of Latin letters revolutionized the transmission of legal material.
7
 

 

The authorship of the Early Irish legal manuscripts has been the subject of 

much debate amongst historians, who have yet to reach consensus in this 

regard.
8
  On the one hand, Binchy has argued that the justification of 

polygyny and the rules relating to divorce which are described in the 

manuscripts are indicative of a non-clerical author.  For instance, in Corpus 

Iuris Hibernici (CIH) there were detailed rules concerning the grounds for 

divorce: 

 

There are seven women in Irish law who, though their marriage contract is bound 

by enforcing surety and paying surety, are entitled to leave their marriage any time 

they like and what is given them in their bridewealth is theirs: a woman whose 

husband spreads slander about her, a woman whose husband inflicts humiliation 

upon her so that she becomes an object of derision, a woman on whom is inflicted 

the mark of beating, a woman who is repudiated and abandoned for another 

woman, a woman whose bed is spurned and whose husband prefers to sleep with 

boys unless he have cause, a wife to whom her husband gives charms while 

wooing her and excites her to fornicate, a woman who does not receive her needs 

in the marriage partnership, for every woman who is married in Irish law is 

entitled to her needs.
9
 

 

                                                 
6
 F Kelly, A Guide to Early Irish Law (FN 2)  231 

7
 Ibid 232 

8
 Ibid 233 

9
 D Ó Corraín (ed), ‘Early Medieval Law: c 700 – 1200’ 28 (citing  6 - 44 CIH, 2230- 31) 

in A Burke, et al (eds), The Field Day Anthology of Irish Writing Vol IV: Irish Womens’ 

Writing & Traditions. (Cork University Press, 2002)  



Chapter 1: The Regulation of the Legal Profession in Ireland 

4 

 

On the other hand, it has been argued that the law tracts were produced by 

scholars who were equally well versed in both the ancient Irish legal 

tradition and also the scriptures, with the resultant texts being, ‘a conscious 

and sophisticated compromise between the two’.
10

 

 

According to Kelly, the early manuscripts were produced for the purpose of 

legal education of judges.
11

  He has argued that whilst the exact location of 

the earliest centres for legal knowledge are unknown prior to the ninth 

century AD, when the monasteries of Cloyne, Cork and Slane were 

identified as legal centres, the Early Irish texts themselves provide evidence 

to support their role in educating the early practitioners of law.  For 

instance, in one text, guidance is given to a judge who must deliberate in a 

matter concerning bee-keeping.
12

  Kelly has stated that the collection of 

texts Senchas Már was most probably compiled at a law-school in the north 

midlands, a view which is based upon the frequent use in the texts of place 

names from that area.
13

  Binchy has argued that another collection of texts, 

Nemed, originated in a politico-legal school which was possibly located in 

the Munster region.
14

    

 

The texts of the Senchus Már describe three different types of advocate 

practising in Ireland.
15

  A fettering advocate was skilled in enforcing on 

behalf of a court; ‘including [taking] hostage-sureties and the driving of 

[distrained cattle]’.
16

  A court advocate was able to take cases to court and 

plead them.  After a case was related to him, the court advocate would plead 

it by the same time the following day.  He did not accept a case unless he 

had determined the correct procedure for its resolution.  The court advocate 

was also competent in all advocacy and enforcement, neighbourhood law, 

                                                 
10

 Ibid 233 – 234, citing D Ó Corraín in Pertita 3 (1984) 412  
11

 F Kelly, A Guide to Early Irish Law (FN 2) 242 
12

 Ibid 242, citing CIH 405.13.  Bee-keeping was an activity which was the subject of a 

considerable amount of legal attention in the Early Irish period. 
13

 Ibid 242 (Senchas Már means Great Tradition) 
14

 Ibid 246, citing D Binchy, ‘Ériu’ 17 (1955) 4 – 6; 18 (1958) 44 – 54.  (Nemed means holy 

or privileged)  
15

L Breathnach, ‘Lawyers in Early Ireland’ in D Hogan & W Osborogh (eds), Brehons, 

Sergeants & Attorneys: Studies in the History of the Irish Legal Profession (Irish Academic 

Press) 1990 11 
16

 Ibid 11 
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and the law of marital union.  ‘An advocate from whom judgment 

encounters’ was the most senior ranking advocate in the early Irish system.  

He would take over the pleading of a case immediately prior to judgment, 

and was competent to plead on behalf of a judge or a king.  

 

In the pre-Norman period there was a tradition of hereditary legal families 

where a body of knowledge was passed down within particular families.  

However the prestige of such families was eroded within the Irish legal 

tradition by Gregorian reforms in the field of canon law, and also the 

Norman conquest, which saw a system of English appointments to 

bishoprics and abbeys, resulting in a gradual displacement of traditional 

Irish learning and a fading of the Brehon tradition.  In the conflict between 

canon and secular law which was played out in the medieval period in 

Ireland, the poets were ostracised, and were legislated against at the 

provisional synod in Armagh in 1346, along with harpers, tympanists 

mimers and jugglers.
17

  Support for the extension of the use of English 

common law in Ireland on the part of the clergy also served to undermine 

the position of the Brehon tradition within Irish medieval society. In the 

later medieval period, the growing influence of foreign jurisprudence upon 

the Irish domestic legal system in the form of both canon and English 

common law undoubtedly presented challenges to the regulation and 

practice of law in Medieval Ireland.  Yet notwithstanding such sustained 

external pressure, the Brehon tradition displayed considerable resistance.   

 

By the late medieval period, the Brehon tradition had lost considerable 

ground to the English common law system.
18

  In the sixteenth century, it 

was alleged that the ninth Earl of Kildare, when trying criminal cases, was 

apt to select either a Brehon judge or a judge of the common law, depending 

on the particular outcome he wished to achieve in a given case.  This 

indicates a degree of flexibility in the use of the various legal approaches, 

                                                 
17

Citing D Chart (ed), The Register of Primate John Swayne (Belfast, 1935) in K Sims, 

‘The Brehons of Late Medieval Ireland’  Ibid 54 
18

 Ibid 75.  The growing influence of the English common law system in the late medieval 

period is evidenced by the increasing use of terms and concepts such as ‘heirs and assigns’ 

and ‘reversion’. 
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which were for a time able to operate in parallel with one another.  The 

adaptability of the Brehon tradition is also supported by the appointment, as 

late as 1591, of the Brehon Patrick MacAodhagain by the crown to 

prosecute and punish, by all means possible, ‘malefactors, rebels, 

vagabounds, rymors, Irish harpers, idle men and women, and other 

unprofitable members.’
19

  However the use of parallel systems was not 

sustainable in the long term and ultimately the pressure to adopt the English 

system grew stronger.   

The Introduction of English Law in Ireland 

 

 The introduction of the English system of law in Ireland can be traced to 

the realm of King John.
20

  Efforts were made to achieve a uniform system of 

law in both England and Ireland, and this process was assisted when the 

offspring of the original English settlers in Ireland returned to London to 

further their legal education.  Kenny has argued that whilst there is a dearth 

of categorical evidence on the point, it would appear that the English Inns 

had both a social and educational function as early as 1300.
21

  However in 

the fifteenth century prospective law students had to contend not only with a 

general hostility towards the Irish in England which manifested itself in 

1413 in the form of a statutory exclusion, but also with a particular 

animosity towards those who aspired to obtain a licence in order to study at 

the London Inns of Court.
22

  Some of those Irishmen who managed to 

obtain a licence in order to study law in Europe still had to suffer the 

indignity of a Lincoln’s Inn order of 1513 that no Irishmen should be 

admitted without ‘the assent of a Bencher’.
23

  The sixteenth century English 

attitude towards their Irish neighbours was illustrated by a proclamation of 

1594 which ordered all Irish people to go home as ‘the discovery of Irish 

traitors can hardly be made when as many other vagrants of that nation 

                                                 
19

 Ibid 75, citing Fiants Ire Eliz nos 5528, 6658 
20

 King John’s realm was from 1199 until 1216 
21

 Robert de St Michael went from Ireland to England to study law in 1292.  P Brand, ‘The 

Early History of the Legal Profession of the Lordship of Ireland, 1250- 1350’ in D Hogan 

& W Osborough (eds), Brehons, Sergeants and Attorneys ( FN 15) 25 
22

 1 Hen V c 8 (Irish Mendicants, etc)  
23

 There was no necessity for an English legal scholar to require a Bencher’s assent to join 

an Inn, and such an acquisition may have been problematic for many prospective Irish legal 

scholars. 
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haunt about the court.’
24

  However Irish law students were exempted from 

this particular diktat.  Prospective law students often prepared themselves 

prior to travelling to the London Inns by studying under the authority of an 

experienced lawyer in Dublin, with a view to improving their educational, 

social and cultural skills.  Ultimately, the proclamation of King James I in 

1605 that English law must be adopted throughout Ireland marked the 

beginning of the end of the Brehon tradition, and this was accompanied by 

the confiscation and plantation of Brehon lands.  The sixteenth century saw 

the demise of the Brehon system of law which finally succumbed to the 

various external pressures.  The evolution of law and its regulation is a 

continuous process, and canon and common-law disciplines continuously 

impacted upon the native Irish Brehon law tradition which was also subject 

to external cultural, political and religious forces.  The end result of these 

relentless pressures was the demise of the Brehon tradition.  The Irish law 

schools in Ireland continued to operate until the beginning of the 

seventeenth century.  Many academic lawyers also practiced law, such as 

the Mac Aodhagains who acted as the legal representatives of most of the 

ruling families of West and Central Ireland during the fourteenth and 

fifteenth centuries.
25

  The Elizabethan Wars from 1594 to 1603, and the 

subsequent Flight of the Earls in 1607 marked the end of the Brehon 

tradition. The Lords, who were both the Earls’ allies also and the main 

employers of the legal families, were either banished or agreed to adopt 

English law.
26

 

1.1.2 The Medieval Period: Moving towards a Split Profession 

 

The two branches of the legal profession in England, Wales and Ireland 

have their origins in the emergence of a practice during medieval times 

which permitted one man, an attorney, to stand in the place of another in a 

legal matter, whereas it had long been traditionally accepted that one man 

                                                 
24

 Harrison, ‘An Elizabethan Journal’ 288 (21 February 1594) in C Kenny, King’s Inns and 

the Kingdom of Ireland (Irish Academic Press, 1992) 51  
25

 F Kelly, A Guide to Early Irish Law (FN 2) 253 
26

 The Flight of the Earls marked the demise of Ireland’s ancient aristocracy, as the Earls 

(the Irish Chieftans) left Ireland rather than face removal of their freedoms and the seizing 

of their lands by the Lord Deputy of Ireland, Sir Arthur Chichester.  The Flight followed 

nine years of war from 1594 to 1603 during the reign of Elizabeth I, as the Earls fought 

against the English invaders.   
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should be free to seek the assistance of another, a serjeant, in legal 

proceedings.
27

  Thus the precursor of today’s solicitor was the attorney, 

whilst the serjeant was the forerunner of today’s barrister.  The Statute of 

Merton of 1235 contained a provision requiring the personal attendance in 

court of parties to legal proceedings.  Initially, attorneys did not advocate on 

a client’s behalf, but gradually they began to do so, receiving statutory 

authority to plead in 1285.
28

  During the medieval period there was not a 

clear demarcation between the two branches of the legal profession, and 

professional separation only emerged towards the end of the sixteenth 

century.  Holdsworth has described the separation process as follows: 

 

At the lower end we see a growing distinctness in the profession of the attorney, a 

growing separation between the attorneys and the barristers and the rise of three 

new classes in the legal profession – pleaders, conveyancers and solicitors – the 

first two of which approximate to the profession of barrister and the third to that of 

the attorney.  At the upper end, the commanding position of the serjeants was 

modified by the growth of the pre-eminence of the law officers of the Crown and 

the rise of the new class of King’s counsel.  As the result of these changes the 

grouping of the legal profession begins to assume almost its modern form.
29

 

 

The jurisdiction of the courts over solicitors and attorneys was established 

by statute in 1605.
30

  Barristers did not perform administrative acts or 

engage with court officials, and consequently were not considered to be 

officers of the court.  Their role was confined to the understanding and 

application of the law and the pleading of court cases.
31

  The barristers’ 

branch of the profession consisted of either aristocrats or members of 

families with wealth derived from success in trade or commerce.
32

   

 

The seventeenth century saw an ongoing process of differentiation between 

the two branches with English attorneys and solicitors being finally 

                                                 
27

 P Reeves, Are Two Legal Professions Necessary?  (Waterlows Publishers Limited, 1986) 

2  citing W Holdsworth, A History of English Law 3
rd

 edition 1923 Vol II 312  
28

 13 Edw 1 St 1 c 10 1285 
29

 W Holdworth , A History of English Law (FN 23) 1923 Vol VI 436 in P Reeves, Are Two 

Legal Professions Necessary?  (FN 27) 3 
30

 An Act to Reform the Multitudes and Misdemeanours of Attornies (3 Jas 1 c 7) 
31

 P Reeves, Are Two Legal Professions Necessary?  (FN 27) 3 
32
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excluded from the four Inns of Court in 1793, henceforth being confined to 

the Chancery Inns.
33

  In England, The Society of Gentlemen Practisers 

(SGP) was established by attorneys and solicitors in 1739 in order to uphold 

professional standards of conduct amongst its members.  With a view to 

protecting its members’ economic interests the SGP insisted that barristers 

should not accept briefs directly from the public.  Reeves has argued that 

this position was later approved and justified by the Bar as being necessary 

to protect the public interest, as barristers were not in a position to establish 

the facts of a matter, a task which fell instead to the instructing solicitor.
34

 

According to Reeves: 

 

This illustrates the way in which rules of professional etiquette have arisen for the 

purpose of protecting sectarian interests and have later been justified on the 

grounds that they are fundamental to the public interest.
35

 

 

In Ireland, the two subdivisions of the solicitors’ branch of the profession, 

solicitors and attorneys were fused following the enactment of the Supreme 

Court Judiciature Act (Ireland) 1877.  Prior to the 1877 Act, attorneys were 

attached to the three courts of common law, which were the King’s (or 

Queen’s) bench, common pleas and exchequer, whilst solicitors were 

attached to the court of chancery.  The 1877 Act brought about the merger 

of these four separate courts into a unified Supreme Court of the Judiciature.  

The use of the title ‘solicitor’ was henceforth extended to include 

attorneys.
36

    

1.1.3 The History of the Solicitors’ Profession in Ireland  

 

Whereas today, the Benchers of the HSKI confine their jurisdiction to the 

regulation of the barristers’ branch of the profession, this was historically 

not the case, and from the middle of the sixteenth century, when the Society 

of Kings’ Inns (SKI) was established, the Benchers who were comprised of 

senior barristers, serjeants, law officials and members of the judiciary also 

                                                 
33

 P Reeves, Are Two Legal Professions Necessary?  (FN 27) 4, citing Halsbury’s Laws of 

England 4
th

 edition Vol 44 (1983) 5 para 1 
34

 Ibid 4, citing R Webster AG, ‘Law Times’ 7
th

 July 1888 
35

 Ibid 4 
36
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exerted their influence upon solicitors and attorneys, and exercised authority 

regarding admittance to practice in those capacities.  In 1629 the Benchers 

ruled that the right to practice as an attorney was to be predicated upon 

admittance to the SKI.
37

  The Benchers continued to exert regulatory 

authority over the entire legal profession until the end of the nineteenth 

century.
38

  Statutory regulation of lawyers in Ireland commenced in earnest 

towards the end of the seventeenth century, when laws were enacted with 

the aim of confining the practice of law to members of the established 

church.
39

  The 1698 statute  recited that, ‘papist solicitors have been and still 

are the common disturbers of the peace and tranquillity of his Majesty’s 

subjects in general.’
40

  Quite apart from rooting out disturbers of the peace 

in the form of Catholic solicitors, the 1698 statute also had the effect of 

limiting the right to provide legal services to a smaller more exclusive group 

of practitioners who would face less competition in the legal services market 

and increase their incomes accordingly.   

 

In 1733 an Act was passed which was entitled ‘An act for the amendment of 

the law in relation to papist solicitors; and for remedying other mischiefs in 

relation to the practitioners in the several courts of law and equity’.
41

  Prior 

to its enactment, in order to be admitted as an attorney, it was necessary to 

obtain a placement with a practising attorney for a period, before applying 

to one of the courts of law for liberty to practise in that court. This judicial 

control of entry into the legal profession was a form of governmental 

interference and was contrary to the principle of the independence of the 

legal profession.  The 1733 Act required that a period of five years’ 

apprenticeship must be served, that indentures of apprenticeship must be 

                                                 
37

 C Kenny, King’s Inns and the Kingdom of Ireland (FN 24) 100.   
38

 The Solicitors (Ireland) Act 1898 greatly increased the role of the LSI in matters 

concerning  entry to the solicitors’ profession, and the education and discipline of 

solicitiors.  
39

 10 Will III (1698) c 13 (Ir).  The 1698 statute was enacted during the realm of King 

William III (1689 – 1702).  He was also known as ‘William of Orange’.  Staunchly 
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Orange Order on 12
th

 July. 
40

 D Hogan, ‘The profession before the charter of 1852’ in E Hall & D Hogan (eds), ‘The 
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41
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enrolled and that an affidavit of due service must be sworn.  The Act also 

set out the parameters of a solicitor’s role which included the drawing of 

pleadings, transcription of depositions or other evidence for use in a suit at 

law or equity, and the direction or management of a suit or the defence 

thereof within the four courts.   The regulations were amended and refined 

in 1773, and a system of ‘moral examiners’ was introduced whereby would-

be attorneys were examined by a panel of court officers and the most 

reputable attorneys to ascertain whether they had the requisite moral and 

educational standards to be admitted as an attorney.
42

   

 

The late eighteenth century saw the removal of the bar on Catholics being 

admitted to the legal profession.
43

 The reign of George the III marked the 

beginning of a continuous process of relaxation of the penal laws against 

Irish Catholics.
44

  This policy was motivated by the observation that 

Catholics being largely conservative in their political outlook would support 

the legislature in its opposition to revolutionary forces which were growing 

in the wake of the American and French revolutions. The late eighteenth 

century was a period of particular turbulence in Ireland, evidenced by the 

1798 rebellion, when the native Catholic populace rose against the English 

planters.  The gradual easing of the penal laws may be seen in this context 

as a move to placate the native Irish population.    However the question of 

Catholic rights in Ireland was extremely sensitive for the ruling protestant 

elite, nor were the English willing to cede governmental power of a judicial 

nature, so the exclusion of Catholics from the judiciary continued unabated 

until 1829.   

 

The Law Club of Ireland was established in 1791, and this was akin to an 

early form of Law Society.  It was comprised of the ‘more substantial’ 

members of the legal profession.
45

  The Rules of the SKI published in 1793 

declared that the Benchers had authority to make rules in respect of the 

                                                 
42

 13 & 14 Geo III (1773) c 23 (Ir) The 1773 Act expressly gave the judiciary discretion 

regarding admission to practice in court.   
43
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44
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45
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admission and membership of attorneys, students and barristers to the 

society.  All members had to satisfy the Benchers of their fitness for 

admission to the society and they were also obliged to pay fees.  These were 

non-statutory requirements which derived their force from the fact that the 

Benchers included within their number the entirety of the judiciary, whose 

authority extended beyond the confines of the society to the courts 

themselves.   

 

The nineteen century saw further refinements of the solicitors’ regulatory 

system.  The right to hold a practising certificate was subjected to a tax in 

1816, with those practising in Dublin initially paying £8, whilst country 

practitioners paid a lesser rate of £3.  The imposition of the practising 

certificate tax was resented by solicitors, and as a benefit in return, the 

profession was granted its lucrative monopoly upon the provision of 

conveyancing services.  The monopoly of the conveyancing market was an 

important achievement for the solicitors’ profession and has been 

assiduously guarded ever since, given that it represented an important 

source of revenue for many practitioners.  The early nineteenth century also 

saw the emergence of a draft charter for the regulation of the solicitors’ 

profession, which set out the requirements for the admission of solicitors to 

the profession, and also for their education.   

 

In 1830 the Law Society of Ireland (LSI) was established.  Its aim was to 

secure the rights and privileges of attorneys, to promote fair and honest 

practices, to suggest improvements to the rules and practices of the courts 

where circumstances required it, to adopt measures to prevent improper or 

unqualified persons from practising and to procure a hall for the use of 

solicitors.  In its early years, the LSI moved from a system of membership 

based upon proposal and approval, to a voluntary system, which was 

considered to be more in keeping the society’s representative role in respect 

of the profession. The voluntary system allowed prospective members to 

apply to join the LSI of their own volition and entry was no longer 

dependent upon securing a recommendation form an existing member. The 

LSI’s most notable activities in its early days concerned its efforts to 
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remove the power of the Benchers over the solicitors’ profession.  The LSI 

held a watching brief on applications to the SKI for admission to the 

solicitors’ profession, and its views regarding applications appeared to carry 

some weight with the Benchers.  The Benchers agreed to the LSI’s request 

that it be given copies of the petitions and affidavits of prospective solicitors 

to facilitate their scrutiny for suitability for entrance to the profession.   

 

The mid nineteenth century saw a failed attempt of the LSI to break free 

from the constraints of the SKI. Regulatory independence from the SKI for 

solicitors would ensure their professional status by creating the possibility 

for their self-regulation, a prerequisite for any aspiring profession.   In 1838 

and 1839 Daniel O’Connell introduced Bills to remove solicitors from the 

regulatory grip of the SKI, but these were not passed.  In 1830 the LSI 

passed a resolution denouncing advertisements purporting to transact 

business at rates below ‘legal and established fees’, and in 1841, it set out 

new objectives for itself which included the provision of better education in 

laws and court practice, the establishment of a library and the preservation 

of the rights and privileges of the profession.  The LSI was incorporated by 

Royal Charter in 1852 under the name of ‘The Incorporated Society of 

Attorneys and Solicitors of Ireland’. 

 

In the latter part of the nineteenth century, the LSI was primarily concerned 

with new efforts to seek independence of the solicitors’ profession from the 

SKI.  It was also concerned with establishing self-governance and with 

securing its representative and regulatory functions, endeavours which 

culminated in some success with the enactment of the Solicitors (Ireland) 

Act 1898.  The LSI’s representative aspirations were challenged by the fact 

that its membership during this time was confined to approximately one 

third of practising solicitors, as it was considered to be a Dublin dominated 

organisation.  In 1846 a House of Commons Select Committee reported that 

the state of legal education in England and Ireland was extremely 

unsatisfactory, and new programmes of lectures for apprentices were 

recommended.  The SKI was initially reluctant to acquiesce to the LSI’s 

request for the introduction of such a programme, but following a LSI 
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petition to Parliament in 1858, it conceded, and established a preliminary 

examination system for solicitors, and in 1866, under judicial supervision, 

the LSI assumed responsibility for solicitors’ education.
46

   

 

In seeking to strengthen its regulatory power over solicitors, the LSI sought 

to control not just educational matters, but also the professional activities of 

its members.  The importance of conveyancing work for solicitors has been 

noted earlier and the introduction of the Torrens system of public title 

registration in the mid-nineteenth century posed a significant threat to 

solicitors’ conveyancing incomes.  This threat was due to the efficiency of 

the Torrens system of property transfer which relied upon registration of 

title to transfer property ownership rather than the conveyance of often 

lengthy deeds.  The Record of Title (Ireland) Act 1865 provided for the 

establishment of a registry of titles sold through the landed estates court.  

Solicitors’ conveyancing fees which were once calculated upon the basis of 

the length of a deed, began to be based upon the value of the conveyed 

property, as the shortened Torrens conveyancing system made the old 

method of fee calculation unsustainable.  Whereas the LSI failed to prevent 

the adoption of the Torrens system, they were more successful with regard 

to further legislative reform which abolished the necessity for a solicitor to 

pay fees to the SKI as a condition of admittance to the profession, and the 

LSI became the sole recipient of any fees payable by apprentices and 

solicitors.  The Solicitors (Ireland) Act 1898 transferred control of education 

and some disciplinary functions from the supervision of the judiciary to the 

LSI.  The beginning of the twentieth century saw the LSI with complete 

                                                 
46
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control of the education and examination of solicitors.  It also bore 

responsibility for maintaining a roll of solicitors entitled to practice, and a 

committee of LSI Council members was established, which was responsible 

for the initial investigation of complaints of professional misconduct and for 

reporting upon these to the Lord Chancellor.   

 

During the latter part of the nineteenth century, the LSI sought to protect 

and expand its representative functions and it vigorously defended its 

members’ interests, and sought to preserve solicitors’ incomes.  It criticised 

perceived threats to the conveyancing monopoly; such as the policy of the 

Land Commission in 1893 which was to send forms to tenants, to assist 

them in compulsory registration of titles without the aid of a solicitor.  It 

successfully rebuffed a proposal in 1895 for the appointment of a public 

trustee, which would have impacted negatively upon solicitors’ fees for the 

administration of estates.  It also objected to an 1893 Bill which would have 

permitted the official assignee of the court of bankruptcy to be generally 

appointed as liquidator and receiver of companies, a move which would 

have reduced the flow of solicitors’ work and incomes accordingly. 

 

The early part of the twentieth century saw the LSI less focused on 

regulatory and representative matters, but more embroiled in the political 

and civil disorder which occurred in the post World War I period prior to 

the establishment of the Irish state in 1922.
47

  In 1920 the Courts of Dáil 

Éireann were established.  However there was a concerted effort by 

republicans to disrupt the established courts.
48

  The 1920s was a particularly 

                                                 
47
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challenging time for the legal professions in Ireland, not only as a result of 

the political upheavals which accompanied the foundation of the state in 

1922, but also because of the volume of legislation enacted with which 

practitioners had to become acquainted following its establishment. The 

Courts of Justice Act 1924 provided for the establishment of the current 

court structure, consisting of Supreme Court, High Court, Circuit Court and 

District Court.  The LSI was represented on the Judiciary Committee, which 

was established in 1923 to advise upon the administration of justice, the 

recommendations of which formed the basis of the 1924 Act.  The LSI 

objected strongly to the Legal Practitioners (Qualification) Bill 1928 which 

required that legal practitioners must demonstrate by means of an 

examination ‘a competent knowledge of the Irish language’.  In spite of the 

LSI’s protestations about this ‘atrocious and tyrannical’ measure, the Bill 

was enacted in 1929.
49

  Between 1922 and 1950 the proportion of solicitors 

who were members of the LSI began to increase, and in 1948 it had attained 

a level of 80%.  This increase in affiliation was most probably as a result of 

the LSI’s emergence as an effective representative body for the profession, 

and the benefits which solicitors perceived from supporting a unified voice 

to negotiate with the state on its behalf.  The LSI also offered the prospect 

of self-regulation which would secure the professional status of this branch 

of the legal profession.   

 

The LSI’s ambitions to put the self-regulation of the profession on a 

statutory basis bore fruit in the form of the Solicitors Act 1954.  The 1954 

Act was the result of a lengthy campaign on the part of the LSI to secure 

what it considered to be appropriate regulatory legislation for the solicitors’ 

profession.  In 1943 the LSI submitted a draft bill on the matter to the 

Department of Justice.  This was aimed at ensuring that solicitors’ accounts 

were properly maintained, enforcing strict discipline within the profession 

and making membership of the LSI compulsory for all practising solicitors.  
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However the government declined to accept the draft bill in the form 

presented, and stated that it should include provision for a fidelity bond to 

be taken out by solicitors.  The government also stated that solicitors’ 

accounts must be subjected to a system of auditing, and that membership of 

the LSI should not be compulsory.  The LSI persuaded the Government that 

a fidelity bond or other means of compulsory insurance was not practicable, 

and that the Compensation Fund which had been established in 1948 was an 

adequate means of making amends to members of the public who suffered 

loss due to solicitors’ dishonesty. The powers of the Disciplinary Committee 

of the LSI included the power to strike a solicitor from the roll where a case 

of misconduct had been established, however the constitutionality of this 

measure was promptly challenged following the enactment of the 1954 

Act.
50

 

Critical Comments 

 

The history of the solicitors’ profession in Ireland reflects the development 

of the standard techniques which the profession relies upon in order to 

identify and maintain its exclusive area of competence for the provision of 

legal services.  An early form of gatekeeping is apparent in the adoption of 

the religious barriers which served to exclude Catholics from the practice of 

law.  This measure not only had the effect of securing the exclusivity of 

legal practice for those of the Protestant faith, it also had the effect of 

increasing practitioners’ incomes by decreasing the level of competition in 

the market for service provision.  The LSI’s desire to attain professional 

autonomy was reflected in its power struggle with the SKI to maintain 

control over admission to the profession and also over the system of 

solicitors’ education.  The manner in which the LSI successfully fought to 

maintain reserved areas of practice in the face of statutory threats to 

establish a public trustee and an official assignee of the court of bankruptcy 

illustrates its efficiency as a representative body on the part of the solicitors’ 

profession.  The LSI also showed itself to be creative and flexible in the face 

of undesirable legislative changes; such as the introduction of the Torrens 

                                                 
50
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system of title registration, in response to which the LSI helped solicitors to 

preserve their conveyancing incomes by introducing a new system of fee 

calculation based upon the value of the conveyed property rather than the 

length of the conveyance documents.
51

   

1.1.4  The History of the Barristers’ Profession in Ireland 

 

The history of the Bar in Ireland reflects the history of Ireland itself and the 

country’s struggles since 1541 when the lordship of Ireland became a realm 

of King Henry VIII, a state of affairs remaining until the Act of Union in 

1800 which saw the unification of the two realms.  The SKI was also 

founded in 1541, and its status in comparison with the Inns of court in 

London was akin to a ‘poor relation’, just as Ireland’s theoretical equality 

with England was really something of a ‘polite constitutional fiction’.
52

   

 

The SKI’s original premises were situated on the site of the present Four 

Courts, which previously had been the site of the Blackfriars Dominican 

Abbey, and a lease for the premises was secured from government officials 

in Dublin.  The SKI’s inferiority to the English Inns of court was evidenced 

by the fact that it lacked authority to admit persons to practice law, nor 

could it call individuals to the Bar.  Prior to being called to the Bar by the 

Chief Justice in Ireland, a prospective barrister was obliged to reside for up 

to five years at one of the English Inns of court.  A further distinguishing 

feature of the Irish Inns from its English counterparts was that the judges 

and senior law officers of the realm known as the Benchers, were members 

of the SKI whereas in England such senior members of the legal profession 

maintained separate Inns known as the Serjeants’ Inns which had no 

educational function, but which served as a meeting place for judicial 

conferences and chamber business.
53

  A further important difference 

between the Irish and English Inns was that whilst the English Inns had the 

authority to both admit persons to practice by means of conferring the 
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degree of barrister at law and also to call prospective barristers to the bar, 

the SKI could only admit persons to practice but lacked the authority to 

issue a call to the Bar, that being the prerogative of the Chief Justice in 

Ireland.
54

 Even the right to admit prospective barristers to practice was 

restricted in Ireland as compared to England as they were obliged to attend 

an English Inn for several years and undergo examination there as a 

prerequisite for admittance to the Irish Bar, whereas the English Inns had 

full authority to admit suitable applicants.
55

 

 

The Benchers were responsible for the SKI’s most important decisions, such 

as admittance, maintenance of discipline and making decisions concerning 

the Society’s betterment and also for its representation in dealings with 

external authorities.  The Irish Inn’s membership comprised not only of 

barristers, but it also included serjeants (senior barristers), judges and law 

officers.  Attorneys were also either permitted or required to join, a fact 

which further served to distinguish it from its English counterparts.  

However the SKI did serve a purpose in common with the English Inns 

which was to provide a meeting place where those who worked at the courts 

could enjoy meals in the common dining room, whilst also keeping up to 

date with current affairs.  The society generally succeeded in avoiding 

becoming embroiled in the thorny issue of religious conformity, and in this 

regard it relied upon the rather technical distinction to be made between the 

Benchers and the judiciary, the latter whose role it was to ensure that the 

requirements of religious conformity were observed by legal practitioners in 

the penal era.   

 

The SKI had a considerable gatekeeping role with regard to the barristers’ 

profession having de facto control over admittance to the profession.  As the 

Benchers included the members of the judiciary, it was not possible for a 

barrister to enjoy a right of audience in any court unless he was a member of 

the SKI, even though the formal power to call a person to the Bar was the 
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prerogative of the Chief Justice.  The SKI had a major regulatory role with 

regard to maintaining standards of discipline amongst the Bar, and it also 

served as a representative body for the legal professionals.  The SKI did not 

have a direct role in the education of barristers until the twentieth century, 

and in its early days its educative function was only to ensure that 

prospective members had served the requisite period at an English Inn of 

Court. 

 

Thomas Cromwell, secretary to King Henry VIII was instrumental in the 

reform of legal education in the early sixteenth century, and he also had a 

keen interest in Irish affairs.  On the monarch’s behalf, he secured the leases 

of both Gray’s Inn and the Inns of Temple from their previous ecclesiastical 

holders.  Following a proposal for the establishment of a ‘house of 

chaunsery’ in Dublin from Patrick Barnewall, the King’s Serjeant in Ireland, 

who was held in high esteem by both Henry VIII and Thomas Cromwell, in 

due course the judges and law officers in Ireland acquired the 

aforementioned property at Blackfriars.  The property had been vacated by 

the Dominicans following the suppression of religious houses during the 

Tudor period.
56

  However notwithstanding their best efforts, the lawyers 

were unsuccessful in their efforts to secure permanent possession of 

Blackfriars.  Incorporation of the society was necessary for it to be able to 

obtain the freehold title of the property, and this was requested of Henry 

VIII in a petition from the lawyers in 1542.   However, the lawyers failed to 

meet their objective and had to content themselves with two consecutive 

leases of 21 years. 

 

The requirement that a period of residency at a London Inn was necessary 

for a person to practice law in Ireland was contained in The Statute of 

Jeofailles in 1542, and this requirement remained in force for the next three 

hundred years.
57

  It had the effect of establishing control of Irish legal 

education firmly in England.  Although in its early days the SKI had not 

aspired to assume responsibility for legal education in Ireland, the Statue of 
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Jeofailles fettered any such future aspirations.  A further difficulty for 

Catholics who wished to pursue a legal career in Ireland was the necessity 

for them to conform to the established church.  There was to be no room at 

the English Inns of court for recusants – those who refused to conform – a 

group comprised exclusively of Roman Catholics.   

 

Towards the end of the sixteenth century a growing animosity developed in 

Ireland between the ‘New English’ comprised of protestant officials from 

England, and ‘Old English’ comprised of descendants of English and 

Norman settlers, which included the majority of Ireland’s lawyers.  The 

lawyers’ opposition to the tax regime of the period did little to build bridges 

with government officials.  The lawyers’ differences with the government 

officials came to a head when the second lease at Blackfriars expired in 

1584, and the title was transferred to Anthony Lowe.  The lawyers were 

obliged to temporarily vacate the Blackfriars property.  In the early 

seventeenth century, the Anglicisation of the Irish bench was achieved by 

means of a series of English appointments and the administration of the oath 

of supremacy to the newly appointed judiciary.  A revival of the SKI 

occurred in 1607 when the lawyers managed to secure once more the 

occupation of the Blackfriars property.  The revival saw the society’s 

membership increased by the admission of some of the most prominent 

lawyers and judges of the day, including the Lord Deputy Chichester, and 

leading members of the judiciary, such as Sir James Ley, chief justice of the 

King’s Bench who was responsible for the issuance of mandates aimed at 

forcing recusants to conform.  During a period of rapid expansion between 

1607 and 1609, it would appear that the SKI extended membership without 

prejudice to Old English Catholics and New English protestants alike.
58

  

However, in 1613 a general prohibition of Catholic lawyers was introduced.  

This had a negative impact upon the SKI, as Catholics who were excluded 

from practice had little reason to frequent the inns, even if it was not directly 

responsible for the exclusion of recusants.  The accession of Charles I to the 

throne led to an easing of restrictions upon Catholic lawyers, and several 
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important concessions were made; in particular, those who had studied at 

the Inns in England for five years were to be admitted to practice law in 

Ireland, regardless of their religion.
59

   

 

In 1629, the SKI ordained that membership of the society was compulsory 

for attorneys and counsellors (barristers) who wished to practice in the 

Dublin courts.  This requirement was extended to all courts throughout 

Ireland in 1635.  In 1638 the property of the SKI was transferred to a select 

group of trustees, who were chosen by Lord Deputy Wentworth.  The 

rebellion of 1641 had a profound effect upon Irish society, but also upon the 

legal system, and the SKI was no exception, with only one member 

admitted between 1641 and 1649.
60

  The administration of justice 

effectively ground to a halt, as the system for replacing judges was 

abandoned.
61

  Nicholas Plunkett, a member of the SKI, was a leading 

catholic figure in the rebellion.  The rebels aspired to gain control of the 

administration of Ireland, and their plans included the establishment of a 

new Inn of court where the Irish gentry could receive training in law, and 

following protracted negotiations between the catholic confederates and the 

King, in 1645 the government was ready to concede on this issue.  

However, despite the government’s having agreed to allow the building of a 

new Inn, in 1648 the continuing hostilities put paid to the plan.  In 1649 the 

shift in power from the monarchy to the parliament in England which had 

culminated in the execution of Charles I, was to have dire consequences for 

Ireland.   
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The latter half of the seventeenth century was marked by wars and turmoil 

in Ireland.  Oliver Cromwell commenced a nine month military campaign 

with his puritan army to put an end to the rebellion in 1649.  The hostilities 

were protracted and the resultant turmoil left the administration of justice 

and the legal system in disarray, as the sitting of the Four Courts was 

suspended from 1649 – 1655.  During this time the Inns of Court in Dublin 

(which were not referred to by their former ‘Royal title’) were used to 

adjudicate on claims concerning lands forfeited in the course of the 

Cromwellian campaign.  In 1653 Cromwell, ‘The Lord Protector’, 

commenced a five year period of rule in England and Ireland until his death 

in 1658.  His son Henry became the Lord Deputy of Ireland, and in 1657 he 

was admitted to the Kings Inns.  The society’s Black book records indicate 

that several of Cromwell’s associates were admitted during this period.  

However there was reluctance amongst English lawyers to relocate in 

Ireland, in order to rectify a perceived lack of legal expertise in Ireland 

which had arisen.  This was due not only to the disarray in Ireland following 

the Cromwellian campaign, but also to the ban on the practice of law ‘by 

popish malignant or other delinquent persons’.
62

   

 

The restoration of the monarchy in 1660 with King Charles II, saw the 

resumption in use of the old name of ‘Kings Inns’ for the Inns of court in 

Dublin, and it also marked the beginning of another period of restoration for 

the SKI.  The society’s business was disrupted by the use of the premises for 

the holding of judicial tribunals and also as a court of claims.  The latter was 
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established to hear the cases of those whose land had been confiscated for 

the plantations under Cromwell.   

 

The assent of the Catholic King James II to the throne in 1685 heralded an 

improvement in prospects for Catholics hoping to further their careers.  In 

March 1689 James II came to Ireland, and summoned Parliament to meet at 

the Kings Inns.  This event was shortly followed by the Battle of the Boyne 

in 1690 where James was defeated by William.  The Catholic judiciary who 

had recently been appointed under James II’s reign had their newfound 

employment cut short, as they were replaced with protestants by William.  

The name of the King’s Inns was changed once again, this time to ‘Their 

Majesties Inns’, in deference to both King William and Queen Mary.  The 

realm of William and Mary saw the commencement of the persecution of 

Catholics on an unprecedented level, within both the legal profession where 

Catholics were to be completely excluded and also within society more 

generally.  In accordance with penal legislation introduced from 1692 

onwards, lawyers were required to take an oath in court prior to being 

permitted to practice.  Whereas the seventeenth century had seen a decline 

in the social standing of the English Inns, the residency requirement for 

prospective Irish barristers was nonetheless rigidly enforced.   

 

The penal age began in earnest with the ascent of Anne to the throne in 

1702.  The ‘Queens Inns’ was influential in ensuring that only those who 

conformed to the established church could practice law.  Whilst in the 

seventeenth century The Society had generally left enforcement of the 

conformity rules to the judges, in the eighteenth century it assumed a more 

proactive role in this regard.  In 1704 the Irish Parliament enacted a statute 

‘to prevent the further growth of popery’ which established a sacramental 

test for public office.
63

  On foot of this provision The Society devised a new 

test whereby admittance to the Bar required production of a certificate 

attesting that its recipient had received communion in the Church of Ireland.  

The Benchers were fastidious in their duties in this regard, and were known 
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to make enquiries about the religion of applicants and their parents, and also 

in relation to the frequency of their church attendance.  This policy had the 

adverse effect of not only reducing membership of the Queen’s Inns, but it 

also led to a considerable decline of its finances. 

 

During the sixteenth and seventeenth centuries the exclusion of Catholics 

from the legal professions and the implementation of the anti-Catholic rules 

by the SKI served as a crude yet effective gatekeeping instrument, whereby 

the power and prestige of the legal profession was reserved for an elite 

group of largely English aristocrats.  This had the effect of protecting the 

incomes of practitioners, as the pool from which prospective lawyers were 

selected was very small, and given its history of war and civil unrest, Ireland 

was not a career destination of choice for many aspiring legal professionals 

of English origin.   A rather interesting description of life at the SKI during 

this period has survived in the form of this account from The Dublin Weekly 

Journal of a day at King’s Inns in 1725: 

 

Thursday last, being St John’s day, Patron of the Most Ancient and Right 

Worshipful Society of FREE MASONS; they met about Eleven O’ the Clock, at 

the Yellow Lion in Warbroughs Street, where there appeared above a 100 

Gentlemen.  After some time spent, in putting on their Aprons, White Gloves, and 

other parts of the Distinguishing Dress of that Worshipful Order, they proceeded 

over Essex-Bridge to the Strand, and from thence to King’s Inns … When they 

came to the [King’s] Inns, they marched up to the Great Hall … After marching 

round the Walls of the Great Hall, with many important Ceremonies, the Grand 

Lodge, composed of the Grand Master, Deputy Master, (who was absent) Grand 

Wardens, and the Masters and Wardens of all the Lodges, performing the Mystical 

Ceremonies of the Grand Lodge which are held so feared, that they must not be 

discovered to a Private Brother; they proceeded to the Election of a new Grand 

Master …[T]he Proxy of Senior Grand Warden acquainted the Society, that the 

Grand Lodge had chosen the Rt Hon Earl of ROSS, Grand Master for the year 

ensuing, and Sir Thomas Prendergrass, and Mark Morgan Esq, Grand Wardens: 

and that the Grand Master had appointed the Hon Humphrey Buttler Esq, Deputy 

Grand Master.  At the naming of each of these, the Society gave their 

Approbation, by three Huzzas, then the Officers of the Order, &c. went to the 

Grand Lodge Room, and conducted this new Grand Master in great State to the 



Chapter 1: The Regulation of the Legal Profession in Ireland 

26 

 

Head of the Mystical Table, and Mason King at Arms hung the Gold Trowel by 

the Black Ribbon about his Neck.
64

  

 

The reigns of George I and George II saw a period of mismanagement and 

decline at King’s Inns.
65

  The society lapsed into financial disarray due to 

non-payment of members’ dues and a failure to secure a viable income from 

rented properties at the Blackfriars site.  In 1736 concerns about the veracity 

of the society’s accounts gave rise to a demand on the part of barristers to be 

permitted to inspect The Society’s books.  Incredibly, it appears that due to 

the loss of deeds and the demise of trustees, The Society’s entitlement to the 

grounds upon which the King’s Inns was located had become questionable.  

The remedy sought in the face of this dilemma was the passage of a private 

act of parliament to rectify the defect in title.  The Society was initially 

unsuccessful in this endeavour in 1743, but a subsequent attempt in 1752 

bore fruit, and the trustees and their successors were incorporated to a 

limited extent under the act, but only in respect of the ownership of the 

properties at King’s Inns.  Whilst this gave The Society the power to sell or 

lease the property on the King’s Inns site, the limited nature of its 

incorporation was to prove problematic when The Society was unable to 

pursue publishers for breach of the Copyright Act of 1801.
66

  

Notwithstanding their new powers under incorporation, The Society 

received no compensation when a large part of its ground was used for the 

construction of the Four Courts and a new records office.  The Society 

suffered further indignity at the hands of prostitutes and thieves who were 

rumoured to frequent its chambers during the early famine years of 1740 
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and 1741.
67

  It is not surprising that the Society ceased to provide commons 

in 1742 given the general demise of its fortunes and property at the time.   

 

The eighteenth century saw a decline in the standards of legal education 

provided at the English Inns.  This was offset to some extent by the 

emergence of law as a university subject.  A chair in the common law of 

England was established at Oxford in 1758, to be held by William 

Blackstone, and in 1761 Francis Sullivan was appointed professor of ‘feudal 

and English law at Trinity College Dublin (TCD).  During the latter part of 

the eighteenth century, there was a reduction of the time period for which a 

prospective Irish lawyer was obliged to reside at the English Inns.  Whilst it 

was still necessary for a prospective member of the SKI to have his name 

registered with an English Inn five years prior to admittance to the Irish Bar 

in accordance with the provisions of a 1782 statute, it was possible to 

comply with the requisite keeping of eight terms of commons within a 

shorter two year period.
68

  This statute also required students to keep a 

further four commons, either in Dublin or London.  The difficulty posed by 

the fact that King’s Inns had declined to the point where there was no 

facility to provide commons there was overcome by allowing that the 

payment of a guinea per term could be made in lieu of the keeping of the 

four extra commons.  The 1782 statute also provided a concession for 

graduates of Oxford, Cambridge and Trinity College Dublin, who were 

required to enrol with King’s Inns only three years prior to admittance as 

opposed to the usual five years for non-graduates.   

 

The reduction of the time period which aspiring Irish lawyers had to spend 

in England may have arisen on foot of a recognition of the lack of rigour in 

the education and training to be received there, but it may also have 

reflected a new independence of mind developing amongst Irish Protestants.  

A programme of legislative reform which was adopted by the Irish 

parliament in the latter half of the eighteenth century is illustrative of this 

newfound independence of the Irish judiciary and of the administration of 
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justice in Ireland.  However age-old religious intolerance towards Catholics 

was still manifest, and the 1782 statute which concerned the regulation of 

the legal profession professed to exclude Catholics from admittance to 

King’s Inns as students, by confining eligibility for membership to those of 

the Protestant religion.
69

  The introduction of the Stamp Duties Act 1783 

provided for the levying of a £5 duty upon admission of a student or 

barrister to the SKI, and this represented an important source of income to 

provide for the Society’s future financial needs, and in particular, to fund 

the construction of new premises.
70

  The end of the eighteenth century saw 

the society adopt more rigorous standards of professionalism.  In 1790 the 

Benchers declared that all rules concerning admission to the Society were to 

be strictly observed.  The tightening of professional standards was 

evidenced by the disbarrment by the council of one barrister for alleged 

perjury, and the ‘vacation’ of the call to the bar of an aspiring barrister for 

unprofessional conduct.
71

 

 

In 1792 the SKI received its royal charter, an event which marked its 

revival.  Under the charter, the judges were to refrain from acting as 

Benchers, and instead were to become its ‘board of visitors’ with the power 

to ‘amend, reform and correct every error, evil practice and abuse …’.
72

  

The receipt of the charter was swiftly followed by the publication of some 

controversial bye-laws by the Benchers with the aim of introducing a much 

more complex and demanding system of education and training for Irish law 

students.  Both the charter and the bye-laws met with an unprecedented 

level of opposition in the face of which the Benchers found it necessary to 

revisit their planned reforms.  The charter was revoked in 1793 and the 

proposed bye-laws also lapsed.  However the Benchers did not delay in 

issuing a modified set of regulations, for the first time in a printed form.  

These provided for the lodging of a certificate of attendance at one of the 

English Inns, which indicated performance of the requisite exercises, by 
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those wishing to be admitted to the degree of barrister in Dublin.  The new 

rules also provided for the payment of deposits for chambers by all 

barristers and attorneys.  Notwithstanding their frequent subsequent 

amendments, the rules of the profession concerning entry and education 

which were set down in 1793 form the basis for the regulatory code for the 

barristers’ profession which survives to the present day.  

 

The last decade of the eighteenth century saw the rise of the United 

Irishmen, a revolutionary group inspired by the American and French 

revolutions, and which sought Catholic emancipation and other social 

reforms.  Association with the United Irishmen was sufficient to secure 

disbarment from the SKI, a fate which befell several members.
73

  The 

Rebellion of 1798 marked the onset of one of Ireland’s most terrible 

outbreaks of violence.  The passage of the Acts of Union in 1800 signalled 

the end of the independence which been afforded to the Protestant 

ascendancy in Ireland, elements of which had been instrumental in seeking 

common cause with Catholics, and which led to the establishment of the 

United Irishmen.   

 

The Acts of Union brought about the unification of the separate kingdoms 

of Great Britain and Ireland.  The prospect of this unification was not 

welcomed by the Irish legal profession who feared it would lead to a 

diminution in status for the Irish courts.
74

  Whilst a few Irish barristers were 

vocal in their opposition to the Union, the Benchers were more 

circumspect.
75

  Their silence was no doubt influenced by the politics of the 

day, and it is notable that the pro-Union Lord Chancellor Fitzgibbon laid the 

foundation stone to the present King’s Inns building on 1
st
 August 1800, 
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which was also the date upon which the Act of Union received its royal 

assent.   

 

The first half of the nineteenth century saw political reform in both England 

and Ireland against an international background of revolution in France and 

America.  The course of Catholic emancipation was championed in Ireland 

by the barrister Daniel O’Connell. Whilst the right to freedom of worship 

had been established following the 1782 repeal of the penal laws, political 

rights proved more elusive.  The central argument for the denial of such 

rights was the Catholic allegiance to the pope which was deemed to be at 

odds with the supreme authority of the Monarch as enshrined in the English 

Constitution.  Many senior figures in the Irish legal profession were 

vociferous in their objection to Catholic emancipation during this period.
76

  

In 1829 George IV gave assent to the Roman Catholic Relief Act which 

permitted Catholics to hold parliamentary seats and high public office.  

Remaining restrictions on Catholics were limited to the position of monarch 

and a few high public offices.
77

   

 

The beginning of the nineteenth century saw the SKI concentrate its efforts 

on its new building project at Constitutional Hill having secured two leases 

at that location at the end of the eighteenth century. The Constitutional Hill 

building project appears to have consumed the energy and attention of the 

SKI and as a consequence by 1866 the Benchers had lost a large measure of 

the powers they had once exercised over attorneys and solicitors who 

established their own society, the LSI, in 1850 and which received its royal 

charter in 1852.
78

  A Bar Committee was established in the 1880s, which 

assumed a representative function on behalf of the Bar, and which lobbied 
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on issues such as the state of courthouses and the need to improve facilities 

at the Law Library.  This was the forerunner of the Bar Council of Ireland 

(BCI) which was formed in 1897 following a General Meeting of the Bar, 

the establishment of which took place against a background of disharmony 

between the members of the Bar on the one hand, and the SKI and its 

Benchers on the other, and which also served to further erode the status of 

the SKI as a professional body.  The General Meeting of the Bar was 

constituted by the coming together of practising barristers en masse to make 

decisions on matters of concern to its members.  The Bar was of the view 

that its governing body’s constitution was inappropriate and that the SKI 

was ineffective as a representative body for the barristers’ profession. In 

1869, barristers were dissatisfied with the proportion of practicing barristers 

on the bench of the SKI which was considerably less than the prescribed 

number set down in the Rules of 1793.
79

  Initially the Bar Committee 

focused its energies upon securing improvements in the Law Library, and in 

representing the Bar in discussions with the Benchers, the LSI and 

Government bodies.  The Committee’s lobbying regarding the need to 

improve library facilities was successful, and following the enactment of the 

Four Courts Library Act in 1894, a new Law Library was built in 1897 on 

the site of the Four Courts.  The requirement for Irish barristers to attend 

English Inns of court was finally abolished by statute in 1885.
80

   

 

The BCI was henceforth to be the ‘accredited representative of the Bar’, 

with the responsibility to deal with all matters affecting the profession.
81

  

After a rather slow start, the BCI was reconstituted in 1907, whereupon it 

adopted a more modern format, with the Attorney General at its head.  Rule 

2 of the BCI’s Regulations set out its functions; 

 

The Council shall be the accredited representative of the Bar, and its duties shall 

be to consider and report upon, and to make such representations as may be 

necessary in all matters affecting the profession, and particularly concerning the 
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conduct and arrangement of the business of the profession, etiquette and 

professional practice, the relation between the Inner and Outer Bars, the relations 

between the Bar and the Judicial Bench, right of audience, and claims of the Bar in 

relation to the maintenance and disposal of offices, legislation, or alterations in the 

system of administration, and all the matters in which the Irish Bar is 

professionally concerned.
82

 

 

In its early years, the BCI directed its efforts to lobbying on behalf of the 

profession on issues such as the appointment of non-lawyers as resident 

magistrates, and the making of rules relating to junior counsel’s privileges.  

The lobbying on the issue of resident magistrates was an attempt to establish 

reserved areas of practice for the legal profession. However the 

establishment of the BCI did not replace the General Meeting of the Bar, 

which provided the BCI with its mandate to represent barristers and to lobby 

on their behalf, and which remained the higher authority, with the ultimate 

power to adopt schedules of minimum fees.  Whilst the General Meeting of 

the Bar retained the ultimate authority in many key areas of decision-

making, the BCI was assiduous in endeavouring to protect members’ 

incomes from threats.  In 1914 The BCI objected to Treasury plans to 

reduce barristers’ remuneration for assisting in the revision of the Electoral 

Register.
83

  In 1908 it also circulated a recommended scale of fees for 

conveyancing and High Court work, which when endorsed by a General 

Meeting of the Bar in 1920, had the joint effect of reducing price 

competition and inflating prices for the provision of legal services.   

 

The twentieth century saw further erosion in status for the SKI, as it lost its 

unique position as the only Irish Inn of court with the establishment of a 

second Inn of court in Northern Ireland.  This occurred shortly after the 

adoption of the Constitution of the Free State in 1922, whereupon Northern 

Ireland was established as a separate jurisdiction.  
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Critical Comments 

 

There has been non-statutory regulation of the bar in Ireland since its origin 

470 years ago, and today its regulatory framework remains deeply 

entrenched in traditional practices.  The judiciary historically played a major 

role in the regulation of the Irish bar as evidenced by their activities as 

Benchers in the SKI whereby judges, along with senior law officers and 

members of the bar controlled entry to the profession and also the education, 

conduct and discipline of barristers.  The SKI was a strong conservative 

force in Ireland and was used as a tool by the kingdom of England to 

maintain the aristocratic social order in Ireland, but given the troubled 

nature of Irish history during the lifetime of the SKI, it is clear that the bar 

was not a particularly effective means of exerting social control. The SKI 

was not willing to implement the penal laws, a function which was reserved 

exclusively for the judiciary in the course of their courtroom activities.
84

  

The fact that the SKI was weaker in terms of its authority and control of the 

Irish bar than its English counterparts most probably facilitated its 

manipulation by the English monarchical and executive authorities.  Kenny 

has observed in relation to the SKI that: 

 

[J]ust as the kingdom of Ireland was never to enjoy complete independence from 

that of England, so too did the new inn fail to match fully, in the role it came to 

discharge, the societies that already existed across the Irish sea.
85

 

 

The historical record shows little evidence of an independent bar prior to the 

establishment of the Irish state, and post-1922, the Irish judiciary have 

continued to exert a significant level of authority over the functioning of the 

bar.     

1.2 The Key Regulatory Bodies of the Legal Profession in 
Ireland Today 
 

The regulatory framework of the legal profession in Ireland is both archaic 

and complex and has undergone little in the way of meaningful reform in 
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the last fifty years.  There are various bodies who share responsibility for 

the regulation of the Irish legal profession.  These are illustrated in Diagram 

1 and are discussed further below.  

 

 

 
 

 

Diagram 1.  Key Regulatory Bodies for the Legal Profession in Ireland 

 

1.2.1 The Law Society of Ireland (LSI) 

 

Established in 1830, the LSI has a tripartite role in relation to the regulation 

of solicitors, having responsibility for the education, regulation and 

representation of its members.  It consists of four departments which are 

overseen by the Director General.
86

  The departments are; Policy 

Communication and Member Services, Regulation, Education and Finance 
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and Administration.  The Policy Communication and Member Services 

Department is concerned with the LSI’s representative role.  Whereas the 

Council of the Society is charged with setting policy, this department is 

responsible for its implementation.  It also seeks to represent the interests of 

both the profession and the public in its interaction with the Government 

and its agencies, the legislature and other professional bodies.  It carries out 

its communication functions by means of the monthly publication of the 

Law Society Gazette, the publication of an ‘ezine’ (electronic bulletin 

system), the maintenance of the LSI website and the provision of a library 

service for solicitors.  The Regulation Department oversees the compliance 

of members with their statutory obligations.  It also administers applications 

for grants from the Compensation Fund.  The Compensation Fund was 

established in accordance with the Solicitors Act 1954 in order to 

compensate clients who suffer financial loss due dishonesty on the part of a 

solicitor or his/her employees.
87

  The Regulation department is also 

responsible for the investigation of complaints from clients, the public and 

from solicitors themselves through its Complaints and Clients Relations 

Committee.  Its litigation section ensures that the LSI is represented where 

necessary in proceedings before the Solicitors’ Disciplinary Tribunal and 

the courts.  It is also responsible for the issuance of practising certificates 

and the orderly closure of practices.  The Education Department has a law 

school which provides courses for both trainee and qualified solicitors.  It 

also offers a Continuing Professional Development programme for 

practising solicitors.  The Financial and Administration Department 

oversees the Society’s accounts, and is responsible for IT matters.  It is also 

in charge of the LSI’s administrative and commercial activities.  Its 

Accounts and Finance sections manage the LSI’s financial affairs.   

 

The Council of the LSI consists of thirty-five members, either elected or 

nominated.  It is responsible for the ruling and governance of the LSI.  It is 

also the vehicle which carries out the LSI’s statutory functions as set out in 

the Solicitors Acts 1954 – 2011.  Thirteen of the Council members are 
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nominated from amongst the membership of the Law Society of Northern 

Ireland, the Dublin Solicitors’ Bar Association and the Southern Law 

Association.  The remaining twenty-two members are elected from the 

LSI’s countrywide membership.  Its key statutory functions concern 

education, admission, regulation, discipline and client protection.  Its work 

is carried out by various committees, with the standing committees taking 

care of statutory duties and the non-standing committees looking after non-

statutory matters.  Recently, the LSI has lobbied strongly for changes to be 

made to the LSRB 2011.
88

   

1.2.1.1 The Complaints and Client Relations Committee (CCRC) of 

the LSI 

 

The LSI’s Complaints and Client Relations Committee (CCRC) may 

investigate complaints of misconduct, inadequate provision of legal services 

or the levying of excessive fees on behalf of clients.  Where client 

complaints cannot be resolved by the Complaints and Client Relations 

Section of the LSI’s Regulation Department, they may be referred to the 

CCRC for investigation.  The CCRC consists of both solicitors and lay 

members with the latter being in the majority.
89

  Where there is a finding by 

the CCRC of provision of inadequate professional services by a solicitor or 

that excessive fees have been levied, the CCRC may either order a solicitor 

to reduce or waive a fee, direct a solicitor to rectify an error or deficiency in 

services or require a solicitor to take any other measure it deems necessary 

in the client’s interest.  It may also order a solicitor to make a payment of up 

to €3,000 towards CCRC investigation costs and that a similar sum be paid 

to a client where financial or other loss has occurred due to the inadequacy 

of legal services which were provided.  The CCRC may also direct a matter 
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for investigation to the SDT.
90

  The CCRC received 2,813 new complaints 

in 2012 of which 2,453 were deemed to be admissible.  85% of admissible 

complaints concerned allegations of misconduct, with allegations of 

inadequate professional services and excessive fees forming 11% and 4% of 

complaints respectively.
91

  The most common areas of work giving rise to 

allegations of overcharging concerned litigation, matrimony and 

conveyancing.
92

  Complaints about delay, shoddy work and failure to 

adequately communicate with clients formed the basis for most claims of 

inadequate provision of professional services.  83% of complaints of 

solicitors’ misconduct concerned breaches of undertakings.
93

 

1.2.1.2 The Independent Adjudicator (IA) of the Law Society of 

Ireland 

 

The Office of IA was established by statutory instrument in 1997.
94

 The 

Independent Adjudicator (IA) of the LSI has responsibility to ensure that 

complaints about solicitors are dealt with by the LSI efficiently and 

effectively.  She is also responsible for reviewing the manner in which 

claims to the LSI Compensation Fund are dealt with and for making 

recommendations for changes to the LSI’s system for responding to 

complaints and claims.  The IA has the power to direct the LSI to re-

examine its response to a complaint or to make an application to the SDT.  

She may also require the LSI to re-examine its decision regarding an 

application to its Compensation Fund.  She does not have authority to award 

compensation to aggrieved clients.  Last year the IA examined 132 

complaints the majority of which concerned conveyancing, civil or probate 

matters.
95
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1.2.1.3  Solicitors Disciplinary Tribunal (SDT) 

 

The Solicitors Disciplinary Tribunal (SDT) is an independent statutory 

tribunal which is appointed by the President of the High Court.
96

  The 

SDT’s function is to consider complaints of solicitors’ misconduct.  Such 

complaints may be brought directly to the SDT by a solicitor’s client, or 

alternatively the CCRC of the LSI may make an application to the SDT in 

respect of alleged misconduct of one of its members.
97

  The SDT is 

comprised of thirty members, twenty of whom are solicitors of at least ten 

years’ experience in practice and ten lay members who are neither solicitors 

nor barristers.  The SDT sits in panels of three members with a two thirds 

majority of solicitors being maintained on each panel.
98

 Upon receipt of an 

application for an inquiry into alleged misconduct of a solicitor, with an 

accompanying affidavit setting out the basis of the complaint, the SDT 

decides if a prima facie case for further investigation has been made out.  

The SDT forwards a copy of the complaint and affidavit to the LSI and the 

respondent solicitor. The respondent solicitor may file a response in 

affidavit form.  The SDT decides on the basis of the documentation whether 

there is a prima facie case for an inquiry, and where this is established the 

parties are notified accordingly.  The Tribunal has the power to subpoena 

witnesses to hear oral evidence and also for the purposes of cross-

examination.
99

  Upon conclusion of the inquiry the SDT will consider the 

evidence and record its findings regarding each specific complaint which 

the applicant raised.  Where no misconduct is found, the applicant has a 

right of appeal to the High Court.  Where the SDT finds there has been 

misconduct, it may make an order either to advise, admonish or censure the 
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respondent solicitor, or it may direct the payment of up to €15,000 to the 

LSI Compensation Fund.  It may also direct that the costs of any party 

including the LSI be paid by the respondent solicitor.  In appropriate cases 

the SDT may refer its findings to the High Court with recommendations to 

either suspend or strike off the respondent solicitor from the Roll of 

practicing solicitors.
100

   Summaries of the SDT’s findings are published in 

the Law Society Gazette.
101

 

1.2.1.4  President of the High Court 

 

Following High Court receipt of a SDT report in relation to solicitors’ 

misconduct, such report to be brought before the High Court by the LSI, the 

High Court may exercise its jurisdiction over a solicitor in several ways. 
102

  

It may strike the solicitor’s name from the roll, suspend the solicitor for a 

specified period, prohibit him/her from acting as a sole practitioner or 

partner, restrict him/her from acting in particular areas of work or censure 

him/her and require payment of a sum of money.
103

  The High Court may 

also require a solicitor to disclose all information concerning accounts held 

in his/her own name, jointly with third parties or in that of his/her firm, to 

make restitution to third parties as the Court thinks fit or direct a solicitor to 

refrain from representing himself/herself as being a solicitor or from holding 

himself/herself out as being connected with his/her former practice without 

Court permission.
104

  The nature of the High Court jurisdiction over the 
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practice of solicitors was explored in the case of Re O’Farrell and the 

Solicitors Act 1954 which is discussed further below.
105

 

1.2.2 The Bar Council of Ireland 

 

Established in 1897, the BCI has twenty-five members, twenty of whom are 

elected members and four of whom are co-opted members.  The head of the 

BCI is the Attorney General.  The twenty elected members are chosen by 

the Law Library, membership of which is compulsory for barristers and is 

almost synonymous with practice at the Bar.
106

  The BCI’s current functions 

have been described as follows;   

 

The Bar Council sets and enforces professional standards for barristers.  The 

Council is also responsible for admitting people to the Bar.  The leader of the Irish 

Bar is the Attorney General.  It is a private, non-statutory body.
107

 

 

The BCI presently has a predominantly representative role with respect to 

barristers but it also exercises a degree of regulatory authority.  It also plays 

a role in relation to the education of barristers as evidenced by its 

Continuing Professional Development Programme and its link with the Law 

Library which it operates.   

 

Complaints from fellow members of the Bar regarding a barrister’s conduct 

are considered by the BCI’s Professional Practices Committee (PPC), whilst 

complaints regarding a barrister’s conduct from a member of the public, a 

solicitor or a client are considered by an independent body, the Barristers 

Professional Conduct Tribunal (BPCT).   
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1.2.2.1  The Professional Practices Committee (PPC) of the BCI 

 

The PPC was established in accordance with the Disciplinary Code of the 

BCI and follows a non-binding resolution procedure for complaints relating 

to barristers’ conduct which are made by fellow barristers or members of the 

judiciary.
108

  Where the PPC considers it appropriate to so do it may refer a 

matter to the BPCT for investigation and adjudication.
109

  Information 

relating to the adjudication of complaints is shared between the PPC and the 

BPCT.   

1.2.2.2  The Barristers Professional Conduct Tribunal (BPCT) and 

the Barristers Professional Conduct Appeals Board (BPCAB) 

 

The BPCT was established in 1996 by a General Meeting of the Bar in order 

to investigate and adjudicate upon complaints of misconduct against 

barristers.
110

  It is authorised to receive complaints from members of the 

public, the BCI and also the PPC of the BCI and it has a lay majority.  

Appeals of its decisions may be made to the Barristers’ Professional 

Conduct Appeals Board (BPCAB).
111

  The aim of the BPCT is to uphold the 

BCI’s Code of Conduct and to ensure adherence to proper professional 

standards.
112

  The BPCT has the power to either uphold or reject a 

complaint, or alternatively to recommend mediation between the parties.  It 

also has the power to admonish barristers, to issue fines, order the 

repayment of fees to clients, suspend membership of the Law Library or 

remove a barrister from the register of practising barristers for a specified 

term or until a specified act has been performed.
113

  In 2012 the BPCT dealt 

                                                 
108

‘ The Disciplinary Code of the Bar Council of Ireland adopted by a General Meeting of 

the Bar of Ireland on Monday 5
th

 July 2010’ para A4.  Available at: 

<http://www.lawlibrary.ie/viewdoc.asp?fn=/documents/barristers_profession/disciplinaryco

de.htm&m=3> Accessed 21
st
 May 2013 

109
 The Barristers Professional Conduct Tribunal Annual Report (2012) 5.  Available upon 

request from The Secretary, Barristers Professional Conduct Tribunal, 145/146 Church 

Street, Dublin 7 
110

 The Tribunal has nine members from whom panels of three are selected to hear 

complaints from members of the public or the BCI. 
111

 The Barristers Professional  Conduct Appeals Board was also established by a General 

Meeting of the Bar Council of Ireland in 1996.  Its constitution and procedures are 

governed by ‘The Disciplinary Code of the Bar Council of Ireland adopted by a General 

Meeting of the Bar of Ireland on Monday 5
th

 July 2010’ paras E, F.  (FN 108) 
112

 The Barristers Professional Conduct Tribunal Annual Report (2012) 1 (FN 104) 
113

 Ibid 2 

http://www.lawlibrary.ie/viewdoc.asp?fn=/documents/barristers_profession/disciplinarycode.htm&m=3
http://www.lawlibrary.ie/viewdoc.asp?fn=/documents/barristers_profession/disciplinarycode.htm&m=3


Chapter 1: The Regulation of the Legal Profession in Ireland 

42 

 

with one hundred new cases, the most common complaint concerning the 

following matters: 

 

 Undue pressure to settle or compromise 

 Delays with paperwork 

 Not following instructions 

 Conflict of interest 

 Serious rudeness (Sometimes good advice robustly delivered) 

 Improper cross examination (This charge is often made against the 

opposing barrister but the Tribunal points out that the complainant’s own 

barrister should bring it to the attention of the Judge if it is so bad) 

 Excessive fees (For the taxing master, not the Tribunal except where 

there has been serious overcharging) 

 Knowingly misleading the court (Allegation often made against the 

opposing barrister).
114

 

 

Since 2007 the BPCT has made a total of fifteen findings of misconduct 

against one or more barristers.  Fines to the value of €30,000 have been 

issued and the total period of suspensions made since then was thirty 

months.  Since 2007 two recommendations for disbarment were made to the 

Disciplinary Committee of the HSKI.
115

 

1.2.3   The Honorable Society of Kings Inns (HSKI) 

 

Barristers in Ireland today are regulated by the HSKI as well as the BCI.  

The HSKI is comprised of members of both the judiciary and the bar.  Entry 

of barristers into the profession is controlled by the HSKI.  Holders of an 

approved law degree are eligible to apply for the Degree of Barrister-at-law.  

A list of approved degrees is available on the HSKI website.
116

  Those 

without an approved degree must obtain a Diploma in Legal Studies from 

the HSKI, and will then be eligible to apply for the Degree of Barrister-at-

Law.  The HSKI therefore also plays a significant role in the education of 

prospective barristers. 
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Until recently, only one barrister had been struck off for professional 

misconduct by the Benchers of the HSKI in its entire 470 year history.
117

  

However on the 11
th

 of January 2012, the HSKI disbarred Patrick Russell, 

who was found guilty of “disgraceful acts of professional misconduct”.  It 

was found that Mr Russell had behaved in a manner which was 

fundamentally dishonest from beginning to end. He deceitfully accepted 

money for services he had not provided, having created a fictitious Supreme 

Court appeal and lied to his client, falsely claiming he had received offers in 

settlement of the client’s claim.  However following O’Farrell it would 

appear that the HSKI ruling concerning Mr Russell is unconstitutional on 

the grounds that disbarment is an administrative act of justice which should 

be reserved to the judiciary. 
118

   

1.2.3.1  Disciplinary Committee of the HSKI and the Special 

Meeting of the Bench 

 
As Minister for Justice … I asked the representatives of the Benchers of the Kings 

Inns to come and see me but they refused.  I continued to send requests and finally 

after about six months they deigned to come.  Two elderly gentlemen arrived and I 

said my piece to them for five or ten minutes.  They told me they had received 

their charter and motto from Queen Anne in 1703 which reads nolumus mutare 

[sic].  They said, in case I was not a Latin scholar, that it could be read transitively 

or intransitively.  It meant that they were unwilling to change and unwilling to be 

changed.  As far as they were concerned I could take it either way because they 

would not change and would continue for the next 250 years as they continued for 

the last.
119

 

 

The above comments of Deputy O’Malley aptly illustrate the staunchly 

guarded independence of the Benchers of the HSKI who sit on the 

Disciplinary Committee (DC) as far as their regulatory functions are 

concerned.  The rules relating to the constitution, powers and procedures of 
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the DC of the HSKI are contained in the General Rules of the HSKI.
120

  The 

DC was established in order to inquire into complaints of professional 

misconduct on the part of barristers.
121

 It may receive complaints from the 

BCI, BPCT or the BPCAB.
122

  The DC is composed of three judicial 

Benchers.
123

  The DC itself determines the procedures to be adopted by it 

and these shall be in accordance with the requirements of constitutional and 

natural justice.
124

  The DC makes a decision upon a case by case basis in 

relation to the need to hold an oral hearing regarding a particular complaint 

and may elect to hear evidence either orally, by means of live video link, by 

video recording or other mode of transmission.
125

  Barristers who are the 

subject of a complaint before the DC may elect to be legally represented in 

the course of the DC proceedings which are held in private.
126

  The DC has 

authority to direct a barrister to make a written apology to an individual or 

to advise him/her in relation to conduct.
127

  The DC may also admonish or 

censure a barrister, impose the payment of a fee or order its return by a 

barrister or impose a fine to be paid to the BCI.
128

  Following a finding of 

professional misconduct the DC may also suspend a barrister from practice 

or disbar him/her.
129

  Where the DC makes a finding of professional 

misconduct, it submits a report of its findings to the Benchers, a transcript of 

which is available from the Under Treasurer for inspection upon request.
130
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Where a barrister is the subject of a Report of the DC he/she may within 

three weeks of the date of the decision against him/her apply for the 

convening of a special meeting of the Benchers seeking cancellation of the 

decision.
131

  All Benchers are notified of such a special meeting and twelve 

shall form a quorum, with decisions being made by a two thirds majority.
132

  

The special meeting shall be held in accordance with the requirements of 

constitutional and natural justice.  Where cancellation of the DC decision is 

not sought, the DC Report shall be confirmed by the Benchers in the 

absence of good reasons to the contrary.
133

  Thus the ultimate jurisdiction to 

disbar lies with the Benchers rather than the DC.  Decisions to either disbar 

or suspend barristers shall be published either on a website maintained by 

the HSKI or other suitable publication.
134

  Notices in respect of complaints 

of professional misconduct which have been confirmed by the Benchers are 

sent to senior judiciary, the Attorney General, the Chairman of the BCI, the 

President of the LSI and any other appropriate persons.
135

   The jurisdiction 

of the DC of the HSKI extends to European lawyers who are registered to 

practice in Ireland as advocates.
136

  The General Rules of the HSKI 

excluding Rules 30 to 38 are private and are not available for public perusal, 

the author having been refused access to same from the HSKI.
137

   

 

1.3 The Main Regulatory Instruments of the Irish Legal 
Profession 
 

Diagram 2 shows the main regulatory instruments of the Irish legal 

profession to be considered in this section. 
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Diagram 2.  The Main Regulatory Instruments for the Irish Legal 

Profession 

 

The principles of common law pertaining to the practice of law are a well-

established source of regulatory authority for both branches of the legal 

profession.  The Constitution of Ireland has also significantly impacted upon 

the regulation of the legal profession, particularly in the case of Re 

O’Farrell, in which the Supreme Court held that due to the severity of the 

consequences which accompanied the striking of a solicitor from the roll, 

the exercise of such a power was judicial in nature, and should not be 

entrusted to those outside of the judiciary.
138

   

 

The solicitors’ profession is also regulated in part by statutes and statutory 

instruments, whilst the Bar is currently regulated only by non-statutory 
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mechanisms.
139

  However the enactment of the LSRB 2011 will finally put 

the regulation of the Bar on a statutory basis.  The enactment of The 

Solicitors Act 1954 consolidated the LSI’s position as the key regulatory 

and representative entity for the solicitors’ profession in Ireland, and 

represented an important milestone for the LSI which had long sought such 

statutory recognition. The position of the Bar with regard to statutory 

regulation is somewhat more complex.  Whilst on the one hand, the BCI has 

been vociferous in its objections to the LSRB 2011, on the other hand the 

HSKI has been silent with regard to the contents of the Bill, no doubt due to 

the fact that the judiciary who constitute a significant part of the HSKI 

cannot be seen to try to exert influence upon the workings of either the 

executive or legislative arms of the state, without infringing the doctrine of 

separation of powers.  Finally, the professional codes of conduct for each 

branch of the profession play a part within the overall regulatory framework 

which applies to the Irish legal profession today.   

1.3.1  The Influence of the Common Law on the Regulation of the 

Legal Profession 

 

The legal profession is governed by the principles of common law, which 

have had a considerable role in shaping modern practice.  The bulk of the 

case law relates to solicitors, probably as a result of their direct contractual 

relationship with clients. Many aspects of a solicitor’s privileges, rights and 

responsibilities have been the subject of judicial scrutiny.  In Mulligan v 

Corr it was held that public policy required the maintenance of the highest 

possible standards of “conduct and honour” even if this resulted in the 

restriction of membership of the profession.
140

  A solicitor has a dual role; 

as an officer of the court he/she has duties and responsibilities to assist the 

                                                 
139

 750 Dail Debates 582 (16 December 2011). Alan Shatter stated that the Government 

would not be appointing anyone to the office of Legal Services Ombudsman.  The non-

statutory nature of the Bar’s regulatory framework was altered in theory by the enactment 

of the Legal Services Ombudsman Act 2009 which made provision for the appointment of 

an Ombudsman with powers to oversee both branches of the profession.  However, no one 

has actually been appointed to the position of Ombudsman, and the provisions of the 2009 

Act have been rendered largely superfluous with the publication of the LSRB 2011, 

following which the Minister of Justice subsequently abandoned plans for the appointment 

of a Legal Services Ombudsman 
140

 [1925] 1 IR 169.  For a full account of the common law regulation of solicitors, see P 

O’Callaghan The Law on Solicitors in Ireland (Butterworths 2000) 
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court in the proper administration of justice, and he/she also has a duty to 

advocate on behalf of his/her client.
141

  The Superior Courts may exercise 

summary, inherent jurisdiction over solicitors as court officers in order to 

control misconduct and to prevent the contempt of court.
142

  The contract of 

retainer has been considered at common law, and it has been established that 

an estoppel may arise in respect of a client who seeks to deny that a solicitor 

is his agent where he has allowed or acquiesced in a representation to that 

effect.
143

  A solicitor may terminate a retainer where a client does not defer 

to his/her judgment regarding the best way to conduct a case.
144

  Common 

law principles have also been established regarding the manner in which a 

contract may be terminated, either by a solicitor or a client.  It was held in 

The People (DPP) v Healy that the court’s permission is necessary for the 

termination of a retainer with a client who is being held in custody.
145

  

However, a client may dismiss his/her solicitor if he/she so wishes, and the 

solicitor is entitled only to receive reasonable costs and disbursements for 

services provided in those circumstances.
146

 

 

The solicitor – client relationship is governed by the principles of both 

contract and agency.  A solicitor’s authority is limited to the extent of a 

client’s express and implied instructions.
147

  There also exists a fiduciary 

relationship between a solicitor and client which demands that the solicitor 

always acts with good faith, in the client’s interests, and that all matters 

within the solicitor’s knowledge pertaining to the client’s retainer must be 

disclosed to the client.
148

  The solicitor’s duty of confidentiality to a client 

arises on foot of the fiduciary relationship.
149

  The rules of privilege permit 

free communication between a solicitor and client and are necessary to 
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 Lloyd v Nagle (1747) 1 Dick 129 
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149
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protect the confidential nature of that relationship, in the interests of the 

proper administration of justice.
150

  The privilege attaches to 

communications occurring either during the course of a retainer or with a 

view to its establishment.  The privilege, which is that of the client, extends 

beyond the conclusion of the retainer.
151

   

 

Where a conflict of interest arises between a solicitor and client or between 

two clients of a solicitor in the context of a non-contentious matter, a 

solicitor may sometimes be able to select which of the clients he/she wishes 

to continue to represent and which must seek independent advice.  Good 

professional practice requires both clients to have independent legal advice 

on the issue before proceeding.
152

  Where a solicitor wishes to do business 

with a client or a former client, an extremely high standard is required, and 

he/she must act in an open and fair manner.  There will be a presumption of 

undue influence where a solicitor enters into a transaction with a client.
153

  It 

is prohibited in any circumstances for a solicitor to benefit from his/her 

fiduciary relationship with a client, even where no particular regulation has 

been breached.
154

 

 

An undertaking is a promise made during a retainer to act in a specified 

fashion, and its binding nature extends to promises given by members of a 

solicitor’s staff.
155

  A solicitor is personally liable for the failure to abide by 

the terms of an undertaking, even where the undertaking was given on 

behalf of a client.  The court can exercise its summary jurisdiction over a 

solicitor as an officer of the court, to secure performance of an 

undertaking.
156
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 Sheehan v McMahon SC unreported 29
th

 July 1993, Egan J 
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In the course of a retainer, a solicitor may owe a range of different duties to 

a client, such duties arising upon the basis of either contract or tort law.  In 

other circumstances a fiduciary or restitutionary duty may arise.  The nature 

of the duty owed in a particular case may vary in accordance with the level 

of a client’s experience.  Concurrent duties in tort and contract may also 

arise.
157

  The solicitor’s primary duty to a client is based upon the contract 

which contains an implied term that services will be provided with 

reasonable skill, care and diligence.
158

  Where breach of a fiduciary duty is 

established, the right to a fee is forfeited.  Where tortious liability is 

established on the part of a solicitor who is a partner in a firm, the principles 

of joint and several liability apply.
159

   

 

The standard of care which must be met by a solicitor was set out in Roche v 

Pellow: 

[A] person cannot be said to be acting reasonably if he automatically and 

mindlessly follows the practice of others when by taking thought he would have 

realised the practice in question was fraught with peril for his client and was 

readily avoidable or remediable. 
160

 

 

A solicitor must ensure he is acquainted with the real nature of a client’s 

problem, rather than unquestioningly following a client’s instructions, and 

all reasonable enquiries should be made prior to offering legal advice.
161

  

Where a solicitor professes to have expert skills, a higher standard of care 

should apply than that of a reasonably competent solicitor.
162

  Particular 

difficulties may arise in relation to conveyancing, given the complexity of 

the conveyancing system.  A duty of care in the tort of negligence may arise 

in respect of a client vendor, and also in respect of a third party purchaser.  

A solicitor must ensure that the client understands the exact nature of the 

title being purchased.
163

  Prima facie, there will be a breach of duty for 
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omission to recommend an independent inspection by a qualified person of 

a prospective purchase property.
164

  The usual principles of remoteness and 

causation apply to actions for negligence; a plaintiff must show that the 

breach of duty caused the damage complained of and that the damage was 

reasonably foreseeable as likely to occur in the circumstances of the 

particular breach of duty. 

 

The relative lack of case law concerning the regulation of barristers in 

comparison to the amount of case law concerning solicitors is accounted for 

by a barrister’s immunity from suit in the performance of courtroom duties 

and in the preparation of litigation, as a duty of care is not owed by a 

barrister to his/her client in these contexts.
165

  The immunity is justified on 

the grounds that it permits a barrister to perform his/her duty in an 

independent manner, and also to discharge his higher duty to the court.
166

  

Furthermore, if clients were permitted to sue their barristers it would have 

the effect of prolonging litigation, which would not be in the public interest.  

There is also the fact that a suit in negligence being taken by a client against 

his/her barrister would open up the possibility of a collateral attack upon the 

judgment of the court, and such uncertainty could bring the administration 

of justice into disrepute.
167

  In Saif Ali v Sydney Mitchell & Co (a firm) the 

extent of the advocate’s immunity was considered, and it was held that it did 

not include a failure to advise a client to sue a potential defendant within the 

limitation period.  However this case saw the advocate’s immunity extended 

to include a solicitor advocate.  Following Hall v Simon the House of Lords 

moved away from the total immunity from suit in relation to the conduct of 

litigation which advocates enjoyed.
168

 The reason for the departure from the 

principle established in Rondel v Worsley was that the immunity was not 

compatible with the provisions of Article 6 of the European Convention on 

Human Rights.  Following Hall, it may be argued that whereas an advocate 

owes a duty of care in negligence to a client, the nature of the duty owed is 
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tempered by his/her duty to assist the client in the administration of 

justice.
169

  It is not certain to what extent the Irish courts will follow the 

House of Lords’ decision in Hall, however the comments of Fennelly J in 

Beatty v Rent Tribunal are notable, where he observed that, ‘formerly, 

barristers enjoyed complete immunity from suit by their clients in respect of 

their conduct of proceedings.’
170

  Also, in W v Ireland (No 2) a duty of care 

was not imposed in relation to the discharge of advocacy functions.
171

  

 

It is clear from the significant body of case law which has been amassed 

over the last two hundred and fifty years that the common law is an 

important means of regulating the practice of legal professionals by 

clarifying the circumstances under which a lawyer owes a duty of care to 

either a client or a third party and also by establishing the boundaries of 

what constitutes the provision of a reasonable level of service.  Whilst in 

recent years the Client Compensation Fund which is administered by the 

LSI has reduced the necessity for some aggrieved clients to litigate in order 

to obtain redress for losses arising as a result of a solicitor’s dishonesty, the 

limited nature of the scheme means that the courts will continue to play a 

key role in the regulation of legal practice for the foreseeable future.
172

 

1.3.2   The Constitution of Ireland 

 

The Constitution of Ireland, the nation’s supreme legal instrument was 

adopted by in 1937 and reflects both European and American liberal 

democratic constitutional traditions.
173

  It provides for the exercise of 

legislative powers by a democratic parliament, the exercise of executive 

powers by a democratic government and the exercise of judicial powers by 

an independent judiciary.
174

  The constitutional provisions concerning the 
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exercise of judicial powers have impacted significantly upon the regulation 

of the legal profession having been cited by the Supreme Court in order to 

justify the undermining of legislative attempts to place the regulation of 

solicitors on a statutory footing. 

 

In the case of Re O’Farrell, the Supreme Court reversed the decision of 

Maguire CJ and held that in striking the names of Mr O’Farrell and his co-

appellant and partner in legal practice Mr O’Gorman from the roll of 

solicitors, the Law Society’s Disciplinary Committee was exercising a 

judicial power.
175

  Maguire also held that the Committee’s powers which 

were conferred upon it by the Solicitors Act 1954, were powers of a limited 

nature within Article 37 of the Constitution, and that the 1954 Act was not 

repugnant to the Constitution.  In accordance with section 18 of the 

Solicitors Act 1954, the Disciplinary Committee had the power to strike a 

solicitor from the roll where the Committee found that he had been guilty of 

professional misconduct.  A client of Mr O’Farrell and Mr O’Gorman made 

a complaint to the Law Society in relation to financial wrongdoing, alleging 

that they had withheld monies which should rightfully have been paid to the 

client.  The two solicitors failed to cooperate with the Society’s inquiry into 

the matter, nor did they attend the enquiry, or arrange for a representative to 

do so on their behalf.  Following the enquiry, the Disciplinary Committee 

ordered that Mr O’Farrell and Mr O’Gorman’s names should be struck from 

the roll, and it was this decision which was upheld upon appeal to the Chief 

Justice in the High Court.   

 

Article 34.1 of the Constitution of Ireland states that: 

 

Justice shall be administered in courts established by law by judges appointed in 

the manner provided by this Constitution, and save in such special and limited 

cases as may be prescribed by law, shall be administrated in public. 

 

Furthermore, Article 37 of the Constitution of Ireland states that: 

 

                                                 
175

 Re O’Farrell and the Solicitors Act 1954 (FN 105) 



Chapter 1: The Regulation of the Legal Profession in Ireland 

54 

 

Nothing in this Constitution shall operate to invalidate the exercise of limited 

functions and powers of a judicial nature, in matters other than criminal matters, 

by any person or body of persons duly authorised by law to exercise such 

functions and powers, notwithstanding that such person or such body of persons is 

not a judge or a court appointed or established as such under this Constitution. 

 

In delivering the judgment of the Supreme Court, Kingsmill Moore J 

described the key legal point at issue to be whether the Disciplinary 

Committee’s powers involved the ‘administration of justice’ which did not 

fall within the saving provisions of Article 37 concerning, ‘the exercise of 

limited functions and powers of a judicial nature’.  He observed that the 

decisions of the Disciplinary Committee: 

 

… may determine the guilt or innocence of persons charged with offences against 

a code not indeed directly imposed by the State but recognised and authorised by it 

primarily in the interest of its citizens, and may inflict severe penalties for 

breaches of it, and may determine in a final manner rights and obligations in 

dispute between parties, which determination will be enforced by the authority of 

the State….The decisive test in the opinion of the Court lies in the orders which by 

section 18 the Committee is empowered to make…  [The Committee] may order 

the making by the solicitor of such restitution or satisfaction to any aggrieved 

party as the committee may think fit.  [T]he Court is unable to distinguish the 

power given to the Committee from the power given to a Court…It seems to the 

Court that the power to strike a solicitor off the rolls is, when exercised, an 

administration of justice, both because the infliction of such a severe penalty on a 

citizen is a matter which calls for the exercise of the judicial power of the State 

and because to entrust such a power to persons other than judges is to interfere 

with the necessities of the proper administration of justice.
176

 

 

The Supreme Court ruled that the far-reaching nature of the Disciplinary 

Committee’s powers were not ‘limited’, and thus could not be saved by 

Article 37 of the Constitution.  The Committee’s powers were therefore 

unconstitutional, and the right to appeal its decisions to the Chief Justice 

was insufficient to restore their constitutionality.   
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The Supreme Court’s ruling in O’Farrell gave rise to the necessity for 

further legislation to remedy the constitutional defects of the 1954 Act, and 

accordingly, the Solicitors (Amendment) Act 1960 was enacted.  The 1954 

and 1960 Acts together provided the basis for the regulation of the 

solicitors’ profession for a generation of practitioners.
177

   

 

The citing of the Constitution of Ireland in O’Farrell has effectively fettered 

the self-regulatory powers of the legal profession and deprived the 

solicitors’ branch of the profession of the power to remove the right of a 

solicitor to practice.  The O’Farrell ruling has arguably had a similar 

fettering effect upon the HSKI regarding the right to disbar a barrister.  

However the position with regard to barristers has never been tested in the 

courts given the extreme reluctance of the HSKI to disbar its members from 

practice under any circumstances.  Whilst the Disciplinary Committee of the 

HSKI is partially comprised of judiciary, its judicial members are arguably 

not engaged in ‘the administration of justice’ when considering disciplinary 

cases before the Committee,, as the administration of justice is a function 

which is exclusively confined to the precincts of the Courts.  In O’Farrell, 

the Constitution of Ireland was interpreted in a manner which removed 

control over its membership from the LSI, and in this regard the decision 

arguably damaged the integrity and standing of the legal profession in the 

public eye.    

 

In the later case of Re Solicitors Act 1954, and D, a Solicitor, a distinction 

was made between the temporary suspension of a solicitor and his/her 

striking off from the roll.
178

  The former penalty which was issued by the 

Disciplinary Committee of the LSI was amenable to an appeal to the Chief 

Justice, and although the Supreme Court reversed the order of Maguire CJ 

in the case, it did not see fit to consider the constitutional aspects of the 

suspension decision.
179

  According to Hogan and Whyte, in subsequent 
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cases involving Articles 34 and 37 of the Constitution, it is possible to 

detect a degree of judicial unhappiness with the Solicitors’ Act 1954 test as 

enunciated in O’Farrell, with some cases seeking to confine the ruling in 

O’Farrell to its particular facts, and other cases declining to apply O’Farrell 

by analogy.
180

  For instance, in Keady v Garda Commissioner, O’ Flaherty J 

reasoned that the test should be strictly limited in its application.
181

 

O’Flaherty J distinguished the facts in Keady from O’Farrell on the grounds 

that the former involved the removal of a person’s employment, whereas the 

latter involved the removal of a qualification. 

1.3.3  Legislation and Statutory Instruments 

 

As far as the regulation of the solicitors’ profession is concerned, the key 

statutory development of the last sixty years was the introduction of The 

Solicitors Act 1954 (which is referred to in subsequent amending legislation 

as the Principal Act, reflecting its central role in the regulation framework), 

which contains the most fundamental provisions regarding the regulation of 

the solicitors’ profession.
182

 The 1954 Act also had the effect of repealing 

earlier statutes which pertained to the regulation of the profession. The other 

main statutes concerning the regulation of the profession are the Solicitors 

(Amendment) Act 1960, The Solicitors (Amendment) Act 1994, the 

Solicitors (Amendment) Act 2002, the Civil Law (Miscellaneous 

Provisions) Act 2008 and the Civil Law (Miscellaneous Provisions) Act 

2011
183

.  The Legal Practitioners (Irish Language) Act 2008 and the Legal 

Services Ombudsman Act (LSOA) 2009 have also been enacted.   Table 1 

contains a brief description of the key legislative measures for the regulation 

of the legal profession and legal services in Ireland which are also described 

in more detail below. 
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Table 1.  Key Legislative Provisions for the Regulation of the Legal 

Profession 

 

 

 

Solicitors Act 1954 The Principal Act for the regulation of solicitors’ 

admission to the profession, and also their enrolment 

and professional conduct  

Solicitors 

(Amendment) Act 

1960 

An Act to amend the constitutional flaw in section 

18 of the 1954 Act concerning the power of the LSI 

Disciplinary Committee to strike a solicitor from the 

roll, and to enhance the protection of the public from 

the activities of dishonest solicitors 

Solicitors 

(Amendment) Act 

1994 

An Act providing for the advertisement of solicitors’ 

services, to increase LSI powers to investigate 

complaints against solicitors and to impose sanctions 

for the levying of excessive fees 

Solicitors 

(Amendment) Act 

2002 

An Act to improve the regulation of advertising by 

solicitors especially with regard to personal injuries 

claims and to facilitate lawyers’ freedom of 

establishment within the EU 

Civil Law 

(Miscellaneous 

Provisions) Acts 

2008 and 2011 

Part III of the 2008 Act referred to solicitors.  It 

increased the availability of apprenticeships and 

classified the levying of excessive charges as 

professional misconduct.  Section 58 of the 2011 Act 

increases the power of the Registrar of the LSI in 

responding to complaints of solicitors’ misconduct 

Legal Practitioners 

(Irish Language) Act 

2008 

An Act to promote the better use of Irish amongst 

solicitors and barristers and to enhance the provision 

of legal services in Irish 

Legal Services 

Ombudsman Act 

2009 

The 2009 Act provided for the establishment of an 

Office of Legal Services Ombudsman responsible 

for the independent investigation of complaints 

concerning both solicitors and barristers 

 

1.3.3.1  The Solicitors Act 1954 

 

The 1954 Act provided for the admission, enrolment and control of 

solicitors and other connected matters. Its enactment followed a lengthy 

process of scrutiny and debate of a private Bill which was firstly brought 

forward in 1942 by the LSI, and which was later adopted by the 

Government as part of its legislative reform proposals. It is clear from the 

Oireachtas debates that there was a considerable amount of unanimity 

amongst members across the political spectrum regarding the proposed 
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legislation.  This was reflected in the remarks of the then Taoiseach, Mr 

John Costello who stated; ‘I think I can say that complete agreement has 

been reached on a variety of topics and on the Bill as a whole between the 

Present Government and Incorporated Law Society’.
184

  These sentiments 

were largely shared by the opposition of the day, as evidenced by the 

comments of Mr Boland, who joined him in paying tribute to the “public 

spirit” of the LSI in introducing the proposed legislation. The reason for this 

somewhat unusual level of cross party consensus regarding the regulation of 

the profession may arguably be found in the concluding remarks of the 

Taoiseach in the Oireachtas debate on the Bill of 24
th

 November 1954 where 

he stated that; ‘All my colleagues here on the Front Bench at the moment, 

with the exception of the Attorney-General are all ex barristers for the 

moment at any rate’.
185

 

 

The 1954 Act gave The Law Society power to make regulations generally in 

relation to any matter referred to in the Act, the purpose of such regulations 

being to implement the provisions of the Act.
186

  These regulations were to 

be laid before the Oireachtas as soon as possible after the making thereof.   

 

Part II of the 1954 Act contained provisions concerning both the Registrar 

of solicitors and the roll of solicitors. It provided for the appointment of a 

Registrar who was responsible for compiling a register of solicitors.
187

  The 

conditions for admission and enrolment were set out whereby an application 

for admission as a solicitor was to be made to the Chief Justice, and 

following this, an application could then be made to the Registrar to have 

one’s name entered on the roll.
188

   

 

Part III of the 1954 Act concerned the Disciplinary Committee and 

established the rules for the appointment of its members.
189

  It prescribed the 

nature of applications which could be made to the Disciplinary Committee, 
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including an application by a solicitor to remove his name from the roll, or 

an application by another person or the Society to strike a solicitor’s name 

from the roll, or an application alleging misconduct, including conduct 

which would tend to bring the solicitors’ profession into disrepute.
190

  It 

outlined the procedure which the Disciplinary Committee had to follow 

where a charge was made against a solicitor.
191

  Where there was a prima 

facie case against the solicitor concerned, the Disciplinary Committee 

required the solicitor to send an affidavit and any supporting documents to 

the Disciplinary Committee within a specified time.  It described the orders 

the Disciplinary Committee could make, including the dismissal of an 

application, the admonishment of a solicitor, suspension from practice, 

removal or striking off from the roll, payment by a solicitor of a party’s 

costs and the making of restitution to an aggrieved party, where the 

Disciplinary Committee considered it appropriate.
192

  It was the provisions 

of section 18 of the 1954 Act concerning the power of the Disciplinary 

Committee to strike off a solicitor from the roll which gave rise to the 

successful challenge to its constitutionality in the O’Farrell case.
193

 The 

1954 Act gave the Disciplinary Committee power, with the Chief Justice’s 

concurrence, to make rules regulating applications to the Disciplinary 

Committee and it set out the filing, effect and notice of an order of the 

Disciplinary Committee.
194

  It provided for the publication in Iris Oifigiúil 

of an order to either remove or strike off a solicitor from the roll.  The 

Registrar was obliged to keep two specified files.  File A was to contain the 

names of all those solicitors who had been removed or struck off by the 

Disciplinary Committee.  File B was to contain a list of all other orders of 

the Disciplinary Committee.   

 

Part IV of the 1954 Act concerned requirements for qualifying for 

admission as a solicitor or as an apprentice including the need for evidence 
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of good character.
195

 It also set out the rules relating to indentures and their 

registration, assignment, discharge and transfer, and the requirement to 

serve a bona fide apprenticeship.  The Act also prescribed details of 

education, examination and associated matters, in relation to solicitors and 

apprentice solicitors.
196

   

 

Part V of the Act set out the rules regarding applications for Practice 

Certificates and their issuance.  It outlined the circumstances where a 

direction to refuse a Practice Certificate may arise, for instance; where over 

twelve months had passed since the solicitor held a Practice Certificate 

which was in force or where a period of suspension from practice had 

expired.
197

  A Practice Certificate might also be refused where the applying 

solicitor was a person in respect of whose person or property any provision 

of either the Lunacy Regulation (Ireland) Act 1871, or any amending or 

extending Act of the 1871 Act, relating to the management and 

administration of property might apply.  A direction to refuse a Practice 

Certificate might also arise where a solicitor failed to give the LSI an 

explanation in respect of a matter concerning conduct, having been invited 

to so do, where an order of attachment was made against a solicitor or where 

he/she had been adjudicated bankrupt.   

 

Part VI of the 1954 Act concerned practice and set out the necessary 

qualifications for acting as a solicitor.
198

  The solicitor’s name must be on 

the roll.  He/she must not have been suspended from practice and must have 

been either in the full-time service of the state or have held a practice 

certificate which was in force.  The 1954 Act prohibited an unqualified 

person from acting as a solicitor, and provided for up to two years’ 

imprisonment upon indictment, or, for up to six months’ imprisonment upon 

summary conviction, and it also prohibited the drawing of documents by an 

unqualified person, except in certain circumstances, including; where such 

work was done at no cost, or where the work was performed either by a 

                                                 
195

 Solicitors Act 1954 ss 24, 25, 27 
196

 Solicitors Act 1954 ss 40 - 44 
197

 Solicitors Act 1954 s 49 
198

 Solicitors Act 1954 s 54 



Chapter 1: The Regulation of the Legal Profession in Ireland 

61 

 

barrister or a public officer acting in the course of his/her duty.
199

  It 

provided that where a solicitor acted whilst not qualified to so do then no 

costs were recoverable.
200

  The Act also prohibited the employment by a 

solicitor of a person who had been struck off the roll, or suspended from 

practice, except with the express permission of the LSI.
201

   

 

Part VII of the Act set out the rules regarding solicitors’ accounts and 

provided for the introduction of regulations, with the concurrence of the 

Chief Justice regarding the opening and keeping of accounts by solicitors 

for client or trust money; the keeping of accounts by solicitors with 

particulars of monies received, held or paid by the solicitor either for or on 

account of clients, or held by a solicitor on a trust basis.
202

  It also allowed 

for clients or those persons with interests in a trust to have priority of claims 

to clients’ monies, over the State or any other person.
203

  Part VIII of the Act 

concerned the Compensation Fund which was to be established for the 

benefit of clients who had incurred loss due to a solicitor’s dishonesty, and 

set out the conditions whereby contributions to the fund were to be made.
204

  

Finally, Part IX of the Act allowed for the making of regulations regarding 

the professional practice, conduct and discipline of solicitors.
205

   

1.3.3.2  The Solicitors (Amendment) Act 1960 

 

The 1960 Act which amended the 1954 Act was enacted as a result of the 

judiciary’s willingness to permit ‘extra-judicial’ regulation of the solicitors’ 

profession to only a limited extent.  That is to say, the judiciary carefully 

preserved their exclusive right to exercise their ‘judicial’ power to strike a 

solicitor from the roll.  The legislative reform in the shape of the 1960 Act 

was necessary as a result of the Supreme Court decision in O’Farrell, where 

the provision in section 18 of the 1954 Act which permitted The 
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Disciplinary Committee of the LSI to strike off an errant solicitor was 

rendered unconstitutional on the basis that the LSI could not exercise such a 

‘judicial function’ which was the sole preserve of the judiciary.
206

  A second 

aim of the 1960 Act was to strengthen the protection of the public from the 

actions of dishonest solicitors. In the Debate on the Second Reading of the 

Solicitors (Amendment) Bill in Dáil Éireann on 26
th

 October 1960, the 

possibility of a dishonest solicitor working in conjunction with a dishonest 

accountant was considered by Deputy Ryan and Mr Haughey, the Minister 

for Justice.  When it was suggested by Deputy Ryan that there was nothing 

in the proposed legislation to protect the public from the harm which such 

an unfortunate partnership could cause, his concerns were dismissed by the 

Minister who observed, ‘There is no such thing as a dishonest 

accountant’.
207

  However this assertion was rejected by Deputy Ryan who 

observed that many accountants had a fondness for “codding” the income 

tax authorities.  He also called for the dishonesty of a solicitor regarding a 

client’s funds to be made a criminal offence which should carry a 

mandatory minimum penalty of a least seven years’ penal servitude.  

Deputy Ryan observed, ‘If that were on the statute books, the very small 

minority who are inclined to disregard their obligations to their clients might 

think twice before doing so’.
208

  It is notable that the Minister proceeded to 

reject the Deputy’s proposal to allow for unannounced accountant’s 

inspections of solicitors’ records, which he dismissed as, ‘almost a form of 

police supervision’ of an honest and honourable profession.
209

 

 

Part II of the 1960 Act contained provisions regarding the Disciplinary 

Committee and allowed for its establishment by the President of the High 

Court, to consist of between seven and ten members.
210

  Either a member of 

the public or the LSI could apply for an inquiry by the Disciplinary 

Committee into alleged misconduct by a solicitor.
211

  The Disciplinary 

Committee would bring a report before the High Court where it found 
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misconduct had occurred, and the Committee could indicate its opinion 

regarding a solicitor’s fitness to practice.  The 1960 Act permitted the High 

Court, upon consideration of the report from the Disciplinary Committee, to 

make orders including the following: striking the solicitor’s name from the 

roll; suspending a solicitor from practice for a specified period; censuring a 

solicitor or imposing a monetary fine.
212

  The High Court could also order 

the solicitor to make restitution to an aggrieved party.  Furthermore, it could 

direct that no bank could, without its leave, make any payment out of a bank 

account in the name of a solicitor or his firm.  The High Court also had 

power to restore the name of a solicitor to the roll where he/she had 

previously been struck off by High Court order.
213

 

 

The 1960 Act gave the Disciplinary Committee powers, rights and 

privileges vested in the High Court for the purposes of their inquiries to be 

held in accordance with the provisions of the Act.
214

  The Disciplinary 

Committee could enforce the attendance and examination of witnesses 

under oath, and it could compel the production of documents.  It provided 

for the filing of High Court and District Court orders, and for the 

publication of a notice in Iris Oifigiúil where an order of the Disciplinary 

Committee concerned the striking off or suspension of a solicitor.
215

   

 

Part III of the Act referred to the control of solicitors’ property. It provided 

for the compensation of clients in certain cases and gave the LSI power to 

require production or delivery to a person of their appointment, all or any 

documents in the possession or control of a solicitor or his firm, where it 

was of the opinion that either a solicitor or his/her clerk or servant had been 

guilty of dishonesty in connection with the solicitor’s practice, or a trust of 

which the solicitor was trustee.
216

  It gave the LSI power to take control of 

solicitors’ bank accounts where they were satisfied there had been 
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dishonesty in a practice.
217

  The Act also provided for compensation from 

the Compensation Fund for loss caused by the dishonesty of a solicitor, 

his/her clerk or servant.
218

  Finally, it provided for contributions to be made 

by solicitors to the Compensation Fund prior to issuance of practice 

certificates.
219

     

1.3.3.3  The Solicitors (Amendment) Act 1994 

 

In its initial form, the Solicitors (Amendment) Bill of 1994 promised to 

introduce far-reaching reform in the provision of legal services through the 

opening up of the conveyancing market to solicitors employed as in-house 

lawyers by banks and financial institutions.  However these pro-consumer 

measures were abandoned following concerted pressure from a powerful 

legal lobby in Dáil Eireann.
220

 The 1994 Act contained wide ranging 

provisions to amend and extend the 1954 and 1960 Acts including the 

granting of power to The Society to admit as an honorary member any 

person whom it so wishes.
221

   Ultimately however, the most controversial 

aspect of the 1994 Act was its provision for the advertising of solicitors’ 

services where such advertising would not bring the profession into 

disrepute, be in bad taste, reflect unfavourably on other solicitors, be false or 

misleading or be contrary to public policy.
222

  This relaxation of the strict 

prohibition upon the advertising of legal services was credited with 

encouraging the growth of a ‘compensation culture’ in Ireland and giving 

rise to the undesirable practice of ‘ambulance chasing’ by less scrupulous 

members of the solicitors’ profession.
223

 

 

Part III of the 1994 Act referred to the investigation of complaints and 

granted power to the LSI to investigate complaints against solicitors and to 

take various remedial measures, including placing a limit on the amount of 
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costs if any, which a solicitor may claim in respect of the provision of legal 

services.
224

  The LSI was permitted to require a solicitor to rectify at either 

his own or his firm’s expense any error, omission or other deficiency arising 

in connection with the legal services which were provided by his/her 

practice. It was granted powers to impose sanctions on solicitors who were 

deemed to have charged excessive fees in respect of legal services and to 

require a solicitor to produce for inspection any documents in his/her 

possession or control, where there had been a complaint concerning 

misconduct, the provision of inadequate legal services or overcharging.
225

  

The Minister for Justice was empowered to require the LSI by means of 

regulation, to establish, maintain and fund a scheme allowing for the 

investigation of complaints against the LSI by an independent 

adjudicator.
226

 The 1994 Act also specified the conditions in accordance 

with which the High Court may restore to the roll the name of a solicitor 

who has been struck off, having been involved in an act or acts of 

dishonesty and it required the LSI to annually publish general information 

on the number and nature of complaints it received, and also to publish the 

outcome of the investigations of the SDT in respect of any complaints 

which it may refer to the SDT.
227

   

 

Part IV of the 1994 Act contained provisions for the protection of clients 

including a requirement that solicitors must obtain professional indemnity 

cover.
228

  There was also provision for the compensation of clients who 

have incurred loss due to a solicitor’s dishonesty, and for the making of 

contributions by solicitors to the Compensation Fund.
229

  The 1994 Act also 

contained various requirements regarding qualification for admission as a 

solicitor and the issuance of practising certificates, their suspension, and the 

imposition of conditions upon their issuance.
230
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1.3.3.4  The Solicitors (Amendment) Act 2002 

 

The 2002 Act amended the 1954 to 1994 Acts, and placed restrictions on the 

nature of advertising by solicitors regarding personal injury litigation 

following the scandal of ‘Army Deafness’ claims.
231

 This was a series of 

almost seventeen thousand personal injury claims arising from hearing loss 

caused by inappropriate protective equipment being issued to army 

personnel, which commenced in 1990 and continued until 2010.  The Army 

Deafness claims resulted in approximately €100 million being paid to 

lawyers which amounted to over a third of the total costs arising from these 

claims.
232

  The 2002 Act also facilitated practice of the solicitors’ or 

lawyers’ profession throughout the European Economic Area and the Swiss 

Confederation.
233

  

 

The 2002 Act explicitly stipulated the information which may be contained 

in a solicitor’s advertisement, which is the name, address, phone number, 

facsimile number, place or places of business and details of electronically 

accessible information concerning services provided by a solicitor.
234

  Also, 

details of a solicitor’s professional qualifications may be given along with 

factual information regarding the services he/she provides and the areas of 

law to which those services relate, such information being subject to further 

restrictions contained in the Act .
235

 Advertising in inappropriate locations, 

or which refers to personal injury claims, their outcome or the provision of 

services in relation to such claims is prohibited.
236

  The 2002 Act also set 

out conditions to be considered by the LSI in considering whether to 

withdraw a practice certificate, including the nature and number of 
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complaints against the holder of the certificate.
237

  It identified the 

conditions to be complied with by a solicitors’ practice upon attendance 

there by an Authorised Person from the LSI.
238

  It allowed for the 

establishment of the SDT by the President of the High Court and set down 

the conditions under which the SDT could hold an enquiry.
239

 The 2002 Act 

also provided for the implementation of Directive 98/5/EC which required 

EU member state lawyers practising in Ireland to take out professional 

indemnity insurance and to contribute to the Compensation Fund.
240

  

1.3.3.5  Civil Law (Miscellaneous Provisions) Acts 2008 and 2011 

 

The Solicitors Acts 1954 to 2002, Part III of the Civil Law (Miscellaneous 

Provisions) Act 2008 and section 58 of the Civil Law (Miscellaneous 

Provisions) Act 2011 are collectively referred to as The Solicitors Acts 1954 

to 2011.
241

  In its initial form, the Civil Law (Miscellaneous Provisions) Bill 

of 2006 provided for the appointment of a Legal Services Ombudsman 

whose role would be to investigate complaints of solicitors’ and barristers’ 

misconduct.
242

  However the provisions relating to the Ombudsman were 

removed prior to the Bill’s enactment to a separate Bill which was 

exclusively devoted to the establishment of the Office of Legal Services 

Ombudsman.
243

  The remaining provisions of Part III of the 2008 Act were 

introduced in response to the revelation that many solicitors had 

overcharged victims of institutional abuse for legal services which had been 

provided in relation to the pursuit of their cases through the Residential 

Institutions Redress Board.
244
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Part III of the 2008 Act made various minor amendments to the preceding 

Solicitors Acts.  It reduced the period of full-time practice necessary to have 

been undertaken from five to four years, following which a solicitor may 

take an apprentice.
245

  It also provided for a greater degree of participation 

for non-lawyers on Committees of the Law Society.
246

  It explicitly 

acknowledged the constitutional rights of solicitors and apprentices being 

investigated by the LSI in respect of alleged professional misconduct, and 

limited the effect of legislation relating to its investigative powers in order 

to avoid conflict with such constitutional rights.
247

  The 2008 Act also 

empowered the LSI to make recommendations to the High Court regarding 

the question of a solicitor’s fitness to practice, and the SDT’s 

recommendations regarding appropriate sanctions in relation to findings of 

misconduct.
248

  It provided for compensation to be paid to a client up to the 

amount of €3,000 where it has been established that they have suffered loss 

due to the provision of inadequate professional services, such amount to be 

increased by the Minister for Justice in accordance with the rate of 

inflation.
249

  It explicitly acknowledged that the charging of excessive costs 

may constitute misconduct, and provided for complaints to be made to the 

LSI by its Registrar where he/she is of the view that a solicitor has acted in a 

manner tending to bring the profession into disrepute.
250

  Finally, Part III of 

the 2008 Act referred to contractual terms purporting to limit a solicitor’s 

civil liability to a client, and it provided that such limitation cannot fall 

below the minimum level of cover as specified by the LSI in the 

Professional Indemnity Insurance Regulations.
251

   Finally, section 58 of the 

Civil Law (Miscellaneous Provisions) Act 2011 confers broader powers 
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upon the Registrar of the LSI in responding to complaints of solicitors’ 

misconduct and in bringing these to the attention of the LSI for further 

investigation. 

1.3.3.6  Legal Practitioners (Irish Language) Act 2008 

 

The main aim of the Legal Practitioners (Irish Language) Act was to 

enhance the knowledge of Irish amongst legal practitioners and to improve 

the provision of legal services in Irish.  It provided for the establishment of 

registers to be maintained by both the HSKI and the LSI to assist the general 

public in identifying legal professionals who are capable of providing legal 

services in Irish, and also for the introduction of courses to increase the 

proficiency of legal practitioners when providing legal services in Irish. 

1.3.3.7   The Legal Services Ombudsman Act (LSOA) 2009 

 

In 2008, the rationale for the appointment of a Legal Services Ombudsman 

was described by Dermot Ahern, Minister for Justice as follows: 

 

The Government is anxious that regulation of the legal professions is improved 

and strengthened.  The enactment of this Bill, in addition to existing forms of 

oversight, will ensure that the highest standards are maintained in the legal 

professions.  The provisions in this Bill for an independent review of the operation 

of the legal professions’ complaints system by way of the legal services 

ombudsman is the way to proceed, consistent with the need for better regulation.
252

 

 

The aim of the Legal Services Ombudsman Act (LSOA) 2009 was to 

provide for a new instrument to regulate the legal professions, which would 

rectify the shortcomings of the existing system that was perceived to lack 

efficacy as a result of its emphasis upon self-regulation.
253

  The LSOA 2009 

provided for the establishment of the Office of Legal Services Ombudsman 

and allowed for the appointment of an individual to that office.
254

  It set out 

the functions of the Ombudsman which were to receive and investigate 
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complaints about members of the legal profession.
255

  He/she was also 

required to review the complaints handling procedures of both the LSI and 

the BCI.  The Ombudsman had all the requisite powers to enable 

performance of his/her duties and was to be independent in carrying out 

his/her official functions.
256

   

 

Unfortunately no appointment was ever made to the office of Legal Services 

Ombudsman on the basis that the provisions of the Legal Services 

Regulation Bill 2011 if enacted, will provide an alternative, improved 

system for the investigation of complaints concerning the legal 

profession.
257

  Given that the LSRB 2011 provides for the repeal of the 

Legal Services Ombudsman Act 2009, no further consideration of its 

provisions are warranted.   

1.3.3.8  Statutory Instruments 

 

Statutory instruments (SIs) allow for the appropriate regulation of legal 

practice in light of the prevailing professional and economic climate.  The 

LSI is empowered to introduce SIs, the adoption of which are subject to 

Ministerial approval.
258

  They govern all the key areas of legal practice such 

as the requisite standards to be met by prospective entrants to the profession, 

the level of apprentices’ examination fees and the requirements for solicitors 

to obtain professional indemnity insurance (PII) cover.  Over one hundred 

and fifty regulations in the form of statutory instruments have been brought 

into effect since the 1954 Act came into force.  Table 2 contains a sample of 

the statutory instruments which have been adopted over the last sixty years 

and it illustrates the role which they have played and continue to play in the 

regulation of solicitors’ practice.   
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Table 2.  Some Key Statutory Instruments for the Regulation of 

Solicitors 

 

 

Solicitors Act 1954 (Apprentices 

Fees) Regulations 1954, Solicitors 

Act 1954 (Apprenticeship and 

Education) Regulations 1955 (SI  

300/54, 171/68) 

Established the level of apprentices’ 

examination fees.  Specified areas of 

law to be included in the Preliminary 

Examination for Apprentices 

Solicitors Acts 1954 (Professional 

Practice, Conduct and Discipline) 

Regulations 1955 (SI 151/55) 

Requirements for the charging of 

specific rates by solicitors for the 

performance of certain tasks 

Solicitors Accounting Regulations 

1984 (SI 204/84 and 304/84) 

Procedures to be followed by 

solicitors when handling client or 

trust funds and for the recording of 

transactions 

Solicitors (Advertising) Regulations 

1984 

(SI 344/88) 

Requirements and restrictions to be 

observed in relation to the 

advertisement of solicitors’ services 

including the prohibition of fee 

comparison and adverse comment in 

relation to another solicitor’s practice 

Solicitors Acts 1954 to 2002 

(Professional Indemnity Insurance) 

Regulations 2007 (SI 617/07) 

Provided for the establishment of the 

LSI Professional Indemnity 

Insurance (PII) Committee with 

responsibility for administration of 

the Assigned Risk Pool (ARP) and 

for the review of minimum terms and 

conditions of qualifying insurance.  

The ARP provides insurance for 

those unable to obtain it elsewhere. 

Financial Emergency Measures in 

the Public Interest (Reduction of 

Payments to State Solicitors) 

Regulations 2009 (SI 159/09) 

SI introduced by the Minister for 

Finance in accordance with Financial 

Emergency Measures in the Public 

Interest Act 2009, s 10.  Provided for 

an 8% reduction in the remuneration 

of state solicitors 

Solicitors Acts 1954 to 2008 

(Professional Practice, Conduct and 

Discipline – Secured Loan 

Transactions) Regulations 2009 (SI 

211/09)  

Prohibition of the issuance of an 

undertaking where a 

solicitor/connected person has a 

beneficial interest in the secured loan 

transaction in the absence of notice 

to a lending institution 

Solicitors Acts 1954 to 2008 

(Professional Indemnity Insurance) 

(Amendment) Regulations 2009, 

Solicitors Acts 1954 to 2008 

(Professional Indemnity Insurance) 

(Amendment (No 2) Regulations 

2009 (SI 384/09, 441/09)   

Increased cost of PII insurance 

obtained via the ARP.  Provided for 

the exclusion from cover of liability 

in respect of commercial property 

transactions. Provided for temporary 

suspension of the ARP and reduction 

in requirement to obtain run-off 



Chapter 1: The Regulation of the Legal Profession in Ireland 

72 

 

cover upon cessation of practice 

Solicitors Acts 1954 to 2008 

(Professional Indemnity Insurance) 

(Amendment) Regulations 2011  (SI 

409/11) 

Provided for establishment of a 

Special Purpose Fund (SPF) 

consisting of the ARP and a Run Off 

Fund (ROF), to provide cover for 

firms ceasing to practice, in respect 

of liabilities arising after expiry of 

their PII cover. Provided for ARP to 

provide contingency cover for firms 

whose qualified insurer becomes 

insolvent, or who are unable to 

provide cover for other reasons. 

Solicitors Acts 1954 to 2011 

(Professional Indemnity Insurance) 

(Amendment) Regulations 2012 (SI 

452/12) 

The current regulations covering PII 

requirements for solicitors.  

Requirement to provide LSI with 

evidence of qualifying insurance.  

Requirement for payment of an ARP 

default premium by a firm which 

fails to obtain qualifying insurance, 

at a rate calculated by SPF manager 

 

1.3.4  Professional Conduct Guides 

 

Both the LSI and the BCI have published guides to professional conduct 

which impact significantly upon the regulation and practice of law in 

Ireland. 

1.3.4.1   A Guide to Professional Conduct of Solicitors in Ireland 

 

The LSI’s ‘A Guide to Professional Conduct of Solicitors in Ireland’, the 

most recent edition of which was issued in 2002, sets out the function of a 

solicitor in society and identifies the profession’s core values of 

independence, confidentiality and the avoidance of conflicts of interest.
259

  

It describes how the rules of professional conduct are to be enforced, either 

by the Complaints Committee of the LSI or the SDT of the High Court.  It 

covers all areas of practice, including the acceptance of instructions, the 

maintenance of proper standards of legal services and the rules relating to 

                                                 
259
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the exercise of a solicitor’s lien.  It also addresses the appropriate response 

to conflicts of interest which may arise between a solicitor and client, or 

between two clients of a solicitor.  Attention is also given to the area of 

property transactions and the issues which may arise in the context of these, 

especially between vendors and purchasers of newly constructed residential 

units.
260

  The Guide sets out the rules relating to litigation, and it also gives 

a detailed description of the professional duty of confidentiality which a 

solicitor owes to his/her clients.  Exceptions to the rules of privilege and 

confidentiality are identified; in particular, where a client is endeavouring to 

commit a crime or a fraud, or where there is a real risk of death or serious 

injury occurring as a result of non-disclosure.
261

  The Guide also contains 

the rules governing a solicitor’s relationship with both the Court, third 

parties, other solicitors and counsel.  It sets out comprehensive rules 

governing all areas of practice, including advertising, professional 

indemnity insurance and accounting regulations.  It also contains the rules 

relating to legal charges.  Overcharging is expressly prohibited, as is the 

calculation of charges as a percentage of damages.
262

  Fee sharing with non-

solicitors or solicitors who do not hold a current practising certificate is also 

prohibited.
263

 

1.3.4.2  Code of Conduct of the BCI 

 

The BCI has adopted a Code of Conduct for the Bar which sets out the 

minimum standards of professional conduct to be adhered to by practising 

barristers, in order to protect clients’ interests and to ensure the sound 

administration of justice.  In accordance with the Code, barristers must 

refrain from conduct which is likely to bring the profession into disrepute.
264

  

Failure to comply may lead to an investigation by the PPC or by the BPCT.  

In more serious cases of misconduct, a member may be suspended or 

excluded from the Law Library, and may be referred to the Benchers of the 
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HSKI.  The latter sanction may lead to admonishment, suspension or 

disbarment.
265

  Barristers owe an overriding duty to the court to ensure the 

proper administration of justice in the public interest, and they must assist 

the court in that regard, refraining from either deceiving or misleading the 

court.
266

  The Code sets out the type of work which a barrister may engage 

in, and permits part-time work in any occupation which is consistent with 

the Code of Conduct.  It requires barristers to carry insurance against 

professional negligence claims in accordance with the minimum standard 

stipulated by the BCI.
267

  Barristers are obliged to maintain client 

confidentiality at all times except where disclosure may occur either in the 

course of an enquiry by the BPCT, the BPCAB or by the DC of the HSKI.  

The Code of Conduct sets out standards of behaviour to be observed 

regarding barristers’ relations with solicitors, the courts, other bodies with 

quasi-judicial functions and the public at large.  It also sets out requisite 

standards of behaviour vis a vis other barristers, and also foreign and 

registered lawyers.  

1.3.5   Non-legal  Regulatory Mechanisms 

 

A corollary of the fact that it is a requirement for solicitors and barristers to 

carry Professional Indemnity Insurance (PII) in order to be eligible to 

practice is that insurance providers play a significant role in determining the 

eligibility of solicitors to practice.  In this regard, Scott has identified 

insurance providers as significant players in the overall regulatory 

framework which shapes many aspects of modern behaviour.
268

  Bradley 

Wendel has also identified the role of factors such as codes of honour and 

the phenomenon of shaming as being influential in shaping the behaviour of 

legal professionals, who are sensitive to the potential reaction of colleagues 
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to behaviour patterns which fail to adhere to socially accepted norms within 

a professional community.
269

   

1.3.5.1  The Role of Insurance in Regulating Legal Practice 

 

Scott has cited insurance as an example of the fragmentation of the 

regulatory process in modern society whereby regulators are no longer 

confined to the ranks of legislators and other formal administrative 

institutions, but instead become diffused throughout society.
270

  The 

powerful regulatory influence of the insurance industry upon the legal 

profession has been illustrated in recent times by the fact that where a 

solicitor’s firm is unable to obtain insurance, its right to provide services is 

effectively negated.  In this way, insurance providers become an effective 

means of regulating practitioners, and of ensuring compliance with desired 

behavioural standards.  In recent years, practitioners have seen a steep rise 

in the cost of obtaining PII, with the average increase in premiums in 2010 

being of the order of 56%.
271

  This unprecedented rate of increase in 

insurance costs is due to an extremely high rate of insurer loss ratios for 

Irish solicitors, due to the conglomeration of a ‘lethal cocktail of events’ in 

Ireland, which resulted in an unsustainably high level of claims, and the 

virtual collapse of many legal practices.
272

  There were several factors 

which contributed to this situation, but the main reason for it was that many 

solicitors had assumed the total risk associated with property transactions 

through the issuance of unqualified undertakings to financial institutions in 

respect of which there was an omission to perform the most basic forms of 

risk analysis.   

 

The legal profession, like many sectors of business and industry, fell victim 

to the economic collapse which Ireland has experienced in recent years.  An 

over-inflated property market led to the collapse of the Anglo Irish Bank, 
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and caused severe stress in other key financial institutions in Ireland.  It is 

estimated that 70% of PII claims against solicitors are related to property 

transactions.
273

  PII providers have suffered extraordinary loss ratios ranging 

from 180% to 1,100%, the latter figure being reported by the (Solicitors 

Mutual Defence Fund) SMDF for the year 2008/2009.
274

  It is little wonder 

that the SMDF was declared insolvent in 2011, leading to a further 

undesirable degree of consolidation within a rapidly decreasing legal 

insurance market, which recently saw the withdrawal of the key players 

Quinn Insurance and RSA from the market.
275

  There are currently ten 

insurance providers remaining in the PII market.
276

 

 

Neary has identified a problem with the certificate of title system which was 

instrumental in the development of ‘the lethal cocktail of events’, whereby 

the traditional three solicitor system was replaced with a two solicitor 

system, for the closing of residential property transactions.  The two 

solicitor system saw the purchaser’s solicitor provide an undertaking to the 

lending institution to the effect that its security would be duly registered.  

The purchaser’s solicitor also certified that the title to the property was 

good.  This arrangement resulted in a considerable cost saving for lending 

institutions, which no longer found it necessary to engage their own legal 

representative to attend to their interests, as was the case under the old three 

solicitor system.  The introduction of the two solicitor system saw a 

diminution in the lending institutions’ due diligence with regard to its loan 

portfolios, with a tendency for the institutions to rely upon the solicitors’ 

undertakings as an ‘insurance’ against potential problems.  The increase in 

commercial property transactions during the Celtic Tiger years saw many 

solicitors dabble in this area of conveyancing without the requisite expertise, 

leading to an increased exposure in the property market which in time led to 
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an elevated level of claims against some firms.  Further pressures in the 

property market developed as a result of the trend in lending institutions to 

base loan rates upon property values instead of a lender’s ability to make 

repayments.  When problems in the securitization of such loans began to 

emerge as property prices began to decrease, lenders looked to solicitors for 

compensation if any defect in security documentation could be identified.  

This process was exacerbated by the establishment of The National Assets 

Management Agency (NAMA) which had the effect of crystallising banks’ 

property losses and accelerating the above processes.  Security 

documentation is currently being scrutinised in the course of due diligence 

examinations which are taking place within financial institutions.
277

  

Competition within the conveyancing market combined with the economic 

downturn were the final ingredients that Neary identified which helped to 

create the perfect storm for solicitors, who were heavily involved in 

conveyancing, and which in turn has given rise to such extreme pressures 

within the Irish PII market.
278

   

 

In future, firms which have robust risk management strategies in place, and 

who routinely engage in comprehensive business and financial planning, 

will benefit from reduced insurance costs.  Neary has also identified the 

need for solicitors’ firms to move away from risk analysis strategies based 

upon an individual’s practice, towards a firm-based risk analysis strategy 

that will identify weaknesses in the firm’s overall practice that may give rise 

to potential claims, and which may not be apparent upon examination of an 

individual practitioner’s work.
279

   

 

Baker and Swedloff have identified the tools which liability insurers use to 

regulate their insureds and to mitigate problems of adverse selection and 

moral hazard.
280

  Adverse selection refers to the process whereby 
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individuals most likely to be found liable for damages as a result of 

professional negligence are more likely to obtain liability insurance. Moral 

hazard in the context of liability insurance refers to the process whereby 

insureds are less likely to exercise caution in relation to their activities given 

the knowledge that they are protected from personal loss as a result of their 

insured status.  Baker and Swedloff have identified seven mechanisms 

which insurers may use to reduce the impact of adverse selection and moral 

hazard upon the activities of insureds.  These are risk-based pricing of 

policies, underwriting, contract design, claims management, loss prevention 

services, research and education and engagement with public regulators.
281

  

Baker and Swedloff have concluded that lawyers’ professional liability 

insurers impact significantly upon the way in which insured lawyers 

practice law, notwithstanding their traditional resistance to risk 

management.
282

  They have also cautioned that risk management techniques 

may reduce lawyers’ individual responsibility for making moral decisions as 

ethical decision-making becomes the function of a centralised domain, such 

as a conflicts committee or a general counsel.
283

  There is also the 

possibility that lawyers may abandon their roles as ethical decision-makers 

if they envisage risk management as an obstacle to be avoided.  Further 

research is required to better understand the role of lawyers’ liability and 

lawyers’ liability insurance in the creation of a culture of risk management, 

and the impact of such a culture on lawyers’ practice.
284

 

1.3.5.2  Internalised Norms of Conduct 

 

Bradley Wendel has argued that formal regulatory codes cannot of 

themselves be expected to achieve an ideal regulatory framework for the 

legal profession.  His analysis reminds us that lawyers are human beings 

first and foremost, and are subject to social pressures in common with all 

social actors.  Thus whilst some within the legal profession may not 
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welcome Bradley Wendel’s comparison between the informal codes which 

govern their profession and those which pertain within La Cosa Nostra (the 

Mafia), he has brought an insightful and fresh perspective to the 

maintenance of social order within communities, and has highlighted the 

crucial role of social norms in the regulation of the legal profession.
285

    

 

Bradley Wendel’s analysis of the advantages and disadvantages of 

community based sanctioning of lawyers on the one hand, and of formal 

methods of sanction on the other, has provided a valuable framework for 

considering how these two different methods may be most usefully 

combined to attain the optimum system of regulation of the legal 

profession.
286

 In Bradley Wendel’s opinion there is general agreement 

within the legal ethics academy that formal ethical codes which apply 

sanctions for ethical breaches are an ineffective means of addressing the 

problem of misbehaving lawyers.
287

  Proposals for the adoption of 

aspirational ethical codes, which do not provide for the imposition of formal 

sanctions, have met with little enthusiasm as a means of improving the 

efficacy of lawyer regulation.  Critics of such formal, aspirational ethical 

codes point to a powerful array of institutional forces which lead to 

unethical conduct on the part of lawyers, including competitive market 

forces, a falling level of client loyalty toward particular firms and the 

growth in lawyer malpractice litigation ‘which causes lawyers to cover their 

proverbial behinds’ regardless of the content of ethical codes.
288

  The 

growth in the bureaucratization of legal practice in the US, and the fear that 

aspirational codes may be ‘highjacked’ by the judiciary to penalise lawyers 

who are disliked, notwithstanding the fact that such codes do not provide for  

the imposition of sanctions, are further factors which may serve to 

undermine the efficacy of such aspirational codes.  The question therefore 

arises to what extent can informal sanctions fill this void, and provide the 

means for more effective regulation of the legal profession?   
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From Bradley Wendel’s perspective, the informal regulation of a 

misbehaving lawyer may be enforced by his/her peer group because if 

Lawyer X acts like a jerk, he/she will be treated as such by colleagues.  

Other lawyers will not extend the normal courtesies of working practice, 

and they will be uncooperative in administrative matters with him/her.  

Lawyer X may also suffer social ostracism, and may be excluded from 

referral networks or denied the opportunity to participate fully in bar 

association activities.  The net effect of such informal sanctions will be 

costly for Lawyer X on both an economic and professional level, as the cost 

for him/her of completing legal transactions will become higher, and he/she 

will also endure the loss of professional development opportunities.   

 

The idea of a community of lawyers is at the heart of Bradley Wendel’s 

analysis, and is prevalent in much academic literature on the subject of the 

legal profession.  Alongside the rules of professional discipline and the 

spectre of professional negligence litigation, regulation of lawyers is 

effected by means of lawyers’ internalised norms of conduct which are 

regularly reinforced by the monitoring and criticism of other lawyers.  From 

an economic perspective, the use of community-based sanctions accords 

with the idea of a reputational market.  Where an individual lawyer is 

known for a commitment to straight dealing and fair play, he/she will be 

rewarded economically, as clients perceive him/her to be honest and 

trustworthy.  Thus the straight dealing lawyer may be seen to have an 

economic advantage over meaner and nastier colleagues.  The American Bar 

Association’s (ABA) Model Rules of Professional Conduct acknowledge 

the regulatory role of reputational markets in stating that lawyers should be 

guided by the approbation of their professional peers.
289

 The idea of 

‘community’ as a means of enforcing informal mechanisms of social control 

has some resonance with the proposition that ‘legal ethics is a matter of 

professional judgment’, and is not simply a question of blindly following a 

set of rules.
290

  

 

                                                 
289

 Ibid 1961, citing ‘ABA Model Rules of Professional Conduct’ Preamble; 6 
290

 Ibid 1961 



Chapter 1: The Regulation of the Legal Profession in Ireland 

81 

 

A key element in models of community social control is that of the ‘social 

norm’, and Bradley Wendel has considered this from three different 

perspectives.  He identifies these as the honour/shame model, the rational 

choice model and the civic republican model.  The role of informal social 

norms in shaping behaviour in many areas of life has been well 

documented.
291

 The historical use of honour/shame to control behaviour in 

many small, homogenous societies has been extensively documented.  A 

considerable body of historical and anthropological literature may thus be 

drawn upon to enhance our understanding of how honour/shame is used 

within the legal community to enforce social norms.  Bradley Wendel cites 

the example of the Mafia as an organisation which adheres to its own strict 

code of honour.
292

  In order to make a meaningful distinction between their 

code of honour and that of the American Military for example, one must 

step beyond both codes and resort to a meta-language that transcends each 

of the honour codes, in order to make a logical statement about the relative 

qualities of either code.  Each code in and of itself may be coherent and 

claim validity.  It is only when we compare them to one another that we are 

faced with the paradox of their incompatibility.   

 

Rational choice theory provides a useful framework for enhancing our 

understanding of informal mechanisms of community social control, even in 

cases where such mechanisms coexist with the possibility of the imposition 

of more formal means of sanctioning.  From this perspective, social actors 

engage in a cost benefit analysis to inform their decisions regarding the 

desirability or otherwise of various courses of action.  The cost attached to 

the imposition of informal sanctions will be taken into account in just the 

same manner as the imposition of more formal sanctions, and the benefits of 

adhering to social norms will be just as relevant in informing the actor’s 

choices as are the benefits of acting in accordance with the formal rules.  

Thus when reflecting upon the prospect of  reputational damage for 
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example, or the termination of a favourable commercial relationship, a 

social actor will be equally mindful of the influence of both informal and 

formal sanctions when engaging in decision-making.    

 

In contrast to the utilitarian model of rational choice theory, the idea of civic 

republicanism has been revived in response to the modern perception of a 

legal community which is blighted by ‘pernicious individualism and 

selfishness’.
293

  From this perspective, lawyers are duty bound to act in 

accordance with the greater public good, and to offer moral advice to clients 

where their instructions would appear to conflict with same.  Lawyers must 

act with moral authority and in accordance with the requirements of social 

justice.  They must remain independent from both their clients and the state 

in order to effectively protect moral values for the public good.  In 

identifying what exactly the public good consists of in any particular case, 

civic republicanism points to the need for public dialogue, which must be 

able to take place without recourse to threats or deception on the part of 

participants.  However it must be said that the republican lawyer is a rare 

species indeed, as described by Bradley Wendel as follows: 

 

Republican lawyers are not shysters or sophists – they are a “virtuous elite” or 

“policy intelligentsia,” who facilitate deliberation about the public good and who, 

if necessary, restrain their clients’ selfish ambitions to conform with the social 

purpose of the law.
294

 

 

Bradley Wendel was concerned to identify the correct balance between 

informal and formal sanctions in establishing an optimal system for the 

regulation of the legal profession.  Having acknowledged the power of 

informal means of sanctions, which can, in some cases, act to undermine the 

efficacy of formal regulatory mechanisms, and also their financial 

attractiveness as a means of obtaining compliance with social norms, 

Bradley Wendel has cautioned against overestimating their potential to 

single-handedly control the unethical behaviour of lawyers, and draws 

attention to their lack of predictability and stability in comparison to formal 
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regulatory codes.  The use of informal sanctions may give rise to feuds 

within the legal community, and there is also the risk that inappropriate or 

abhorrent social norms may develop within communities which have a toxic 

effect both within and beyond the community.  Bradley Wendel has noted 

that the larger and more heterogenous a community is, the less effective will 

be the use of informal sanctions in controlling behaviour.  In concluding that 

both formal and informal sanctions have a role to play in the regulation of 

the legal profession, Bradley Wendel has argued that the challenge of 

regulation consists in the identification of the appropriate balance between 

external and internal normative stances.
295

  

1.4  Concluding Remarks 
 

This chapter commenced with an examination of the history of the legal 

profession in Ireland, beginning with the earliest available written records 

which date back to the seventh century AD.  It then explored the history of 

the regulatory bodies of both barristers and solicitors, beginning with the 

HSKI which was established in 1541, the LSI established in 1830 and the 

BCI established in 1897.  The modern regulatory framework was then 

examined, including today’s regulatory bodies: the BCI’s PPC, the BPCT 

and BPCAB; the HSKI’s DC; the LSI’s CCRC and IA; the SDT and the 

High Court.  Formal sources of regulation, including the principles of 

common law, The Constitution of Ireland, statutes, statutory instruments 

and Professional Codes of Conduct were also examined.  Non-legal 

regulatory mechanisms such as requirements imposed upon practitioners by 

insurance providers and the influence of internalised behavioural norms 

were also considered.   

 

It is clear from this examination that the regulatory framework of the Irish 

legal profession is both archaic and complex.  The solicitors’ profession has 

undergone little meaningful reform since the enactment of the Principal Act 

in 1954.
296

  The barristers’ profession has a deeply traditional regulatory 

system, lacking in transparency and accountability, which is strikingly 
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similar today in terms of its key regulatory mechanisms as it was at the time 

of the HSKI’s establishment in 1541.  One may say that the HSKI has been 

true to its motto nolumus mutari.
297

 Seven bodies and five types of legal 

instruments combine to form a complex regulatory array which presents 

challenges for both practitioners and clients alike. 

 

The following chapter will look beyond the boundaries of the Irish 

regulatory framework and will identify and explore the various international 

influences which impinge upon the practice of Irish lawyers. 
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CHAPTER 2:  INTERNATIONAL FACTORS WHICH AFFECT 
THE REGULATION OF THE LEGAL PROFESSION IN 
IRELAND  
 

2.0 Introduction 
 

Whereas chapter 1 focused upon the Irish system of regulation for the legal 

profession, this chapter takes a wider view and looks at the regulation of the 

legal profession from transnational, international and global perspectives.  

The need to adopt a broader view takes account of the fact that modern legal 

practice is often of a transnational or international nature, and also that law 

is subject to social, cultural, political and economic forces which frequently 

transcend national boundaries.  Within a couple of decades, modern 

communications have revolutionised our ability to develop new business 

and personal links.  In many ways, the world has become a smaller place.  

This has presented law firms with both challenges and opportunities.  

Clients more frequently present with problems having a transnational or 

international dimension, with lawyers being asked to advise clients who are 

based outside Ireland regarding Irish law, or to advise clients within Ireland 

regarding international legal matters.  New social media also present novel 

methods of contacting and communicating with clients and creating new 

business opportunities. This chapter examines the contribution of key 

international institutions and professional associations to the regulation of 

the legal profession.  

 

It begins by looking at the role of European Union (EU) law which has had 

a significant impact upon the regulation of the legal professions as lawyers 

increasingly avail of the opportunities presented by the European single 

market, and the fundamental freedom of establishment and the freedom to 

provide services throughout the Union.  Irish lawyers have also had to 

embrace the challenges presented by new layers of regulation applying as a 

result of EU membership which impinge upon both their activities and those 

of their clients.   
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More recently, the EU Commission and the European Central Bank (ECB) 

and the International Monetary Fund (IMF), collectively known as ‘The 

Troika’ have played a major role in altering many practices throughout Irish 

business and financial sectors.  The Troika’s intervention followed the 

unprecedented economic crisis that Ireland experienced in recent years 

following the collapse of the Irish banking sector which arose as a result of 

its massive overexposure to the commercial property market.
1
  In return for 

the bailout funds received from the Troika in December 2010, Ireland 

agreed to implement widespread reforms in many sheltered sectors of the 

economy, including the legal services market, which the EU Commission 

historically has viewed as anticompetitive.  The impact of the Troika upon 

the regulation of the Irish legal profession is evidenced by the publication of 

the LSRB 2011, which was a direct consequence of The Troika’s financial 

intervention following the collapse of the Irish economy in 2010.   

 

The Council of Europe has also exerted a soft regulatory influence upon the 

practice of law in its members’ jurisdictions in the form of its 

Recommendation on the Freedom of Exercise of the Profession of Lawyer 

which aims to establish a working environment for lawyers that respects and 

protects their independent function in society.  The United Nations has also 

made a valuable regulatory contribution to the legal profession on an 

international level through the adoption of its Basic Principles on the Role 

of Lawyers.  On a more general level, this chapter will examine the role of 

the World Trade Organisation in regulating the global trade in professional 

services and will consider the effect of its Joint Statement on Legal 

Services.   

 

Having examined the role of the institutions in the international regulatory 

framework, the chapter proceeds to examine the place of international 

professional associations of lawyers in the regulation of the legal profession.   

                                                 
1
 Appendix 1 contains an extract from a paper of the author’s entitled ‘The Legal Profession 

in Troikaland: Before and After the Irish Bailout’ Available at: 

http://ssrn.com/abstract=2262083  and which gives an account of the origins of Ireland’s 

economic crisis.   

http://ssrn.com/abstract=2262083
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The regulatory role of the IBA will be examined, including its General 

Principles for the Legal Profession, which attempt to establish an 

internationally accepted Code of Conduct for legal practitioners.  The CCBE 

has a significant regulatory impact upon European lawyers, and its authority 

in representing almost three quarters of a million lawyers is recognised both 

by EU institutions and throughout the EU member states.  It has adopted a 

Charter of Core Principles of the European Legal Profession, and also a 

Code of Conduct, both of which impact upon the regulation of the legal 

profession in the EU and beyond, and which will be examined in this 

chapter.  The International Law Association has issued the Hague Principles 

on Ethical Standards for Counsel Appearing before International Courts and 

Tribunals which provide guidance to assist in the resolution of tensions 

facing lawyers practising in these fora.  The International Association of 

Lawyers has adopted the Turin Principles of Professional Conduct for the 

Legal Profession in the Twenty-first Century which whilst recognising the 

unique role of lawyers in securing the proper administration of justice, aims 

to achieve the highest possible standards of ethical practice for the legal 

profession.   

 

Terry argues that both the legal profession and its regulators must respond 

to a global environment where changes to the regulatory framework in one 

jurisdiction often influence the regulatory climate in other jurisdictions.
2
  

She cites the example of the UK and Australian rules on Alternative 

Business Structures (ABSs) which have given rise to non-lawyer owned law 

firms, the public issuance of shares and corporate ownership of law firms.  

These developments present regulatory challenges to legal services 

regulators in jurisdictions outside of Australia and the UK where Multi 

Disciplinary Practices (MDPs) are currently permitted.
3
  Legal service 

                                                 
2
 L Terry  et al, ‘Trends and Challenges in Lawyer Regulation: The Impact of Globalization 

and Techology’ (2012) 80 (6) Fordham Law Review, 2661 
3
 A MDP provides a combination of legal and other professional services such as estate 

agency or accountancy.  An Alternative Business Structure (ABS) is a professional law 

firm or a company that provides reserved legal services, such as conveyancing, litigation 

and probate, as either part or all of its services.  The first English ABS was licenced to 

operate in October 2011 after provision was made for their introduction in the LSA 2007.  

Non-lawyers may either own or partly own an ABS.  A MDP is a form of ABS which does 

not offer legal services in isolation.   
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regulators must also grapple with the difficulties presented by issues such as 

the differences in the rules in various jurisdictions concerning conflicts of 

interest.  Terry states that lawyers and their regulators everywhere face 

similar challenges as a result of globalization and technological advances.  

These advances have given rise to common trends and challenges in lawyer 

regulation.  As a consequence, legal regulators are not alone when 

struggling to respond to the rapidly changing environment, and may usefully 

look to their counterparts in other jurisdictions, and adopt a comparative 

perspective when looking for solutions to many problems.   

 

The process of globalization which is variously fuelled by unifying or 

fragmenting forces has impacted upon national cultures on a worldwide 

basis, Ireland being no exception. It is necessary to consider what impact if 

any this process has had upon the regulation of the legal profession in 

Ireland, given that technological advances are capable of facilitating 

instantaneous transactions across the world, and as such, have presented 

new opportunities and challenges for Irish citizens on both a business and 

personal level. Whilst technological advances such as cloud computing may 

present Irish legal practices with efficient and cost effective options in terms 

of business systems, they also present challenges and hazards from a 

regulatory point of view in terms of security of data and the duty of client 

confidentiality.   

 

The chapter concludes with a consideration of Global Anti-Corruption 

Instruments and how they impact, directly and indirectly, upon the practice 

and regulation of lawyers.  It will be seen that organisations such as the 

United Nations, the Organisation for Economic Co-operation and the 

Council of Europe have not only had a role in opening up markets in 

professional services to international competition, but they have also been 

active in preventing corrupt practices, and in so doing have impacted upon 

the regulation of the legal profession internationally.  Diagram 3 offers an 

overview of the main international bodies which contribute to the regulation 

of the legal profession. 
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Diagram 3:  Key International Bodies whose activities tend to affect the 

Regulation the Legal Professions 

 

2.1 The Impact of EU Law  
 

The EU Treaty provisions concerning the free movement of persons provide 

important opportunities for lawyers to extend the parameters of their 

practice beyond their traditional national boundaries to encompass the entire 

territory of the EU.  Whilst the fundamental rights of freedom of 

establishment and freedom to provide services are contained in Articles 49 – 

62 TFEU, these have been complimented by various Directives and 
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Regulations, and also by a body of case law from the Court of Justice.
4
 The 

Treaty Articles relating to establishment and freedom to provide services 

confer rights upon legal professionals who are either self-employed or 

employed by firms to pursue their activities in host member states under the 

same conditions as apply to nationals of the host member states.  Where an 

Irish lawyer, either a solicitor or barrister, wishes to practice on an ongoing 

basis in an EU member state outside of Ireland, he/she can avail of his/her 

rights to freedom of establishment, whereas if the legal services to be 

provided are of a temporary or occasional nature, the lawyer may avail of 

the freedom to provide services provisions.   

Establishment 

 

Article 49 TFEU refers to the right of establishment as the right to enter 

another member state and to stay on either a long-term or permanent basis in 

order to pursue activities as a self-employed person, and to set up and 

manage undertakings.  Establishment was described in Factortame (No 2) 

as ‘the actual pursuit of an economic activity through a fixed establishment 

in another Member State for an indefinite period’.
5
  

 

In Gebhard, establishment was characterised as the right of a community 

national to participate on a stable and continuous basis in the economic life 

of a member state other than his or her own (whereas ‘services’ are of a 

temporary, precarious and discontinuous nature).
6
 Article 49 TFEU contains 

a prohibition upon the restriction of the freedom of establishment of 

nationals of member states in the territory of other member states.  It was 

held in the case of Reyners that Article 49 TFEU is directly effective.
7
  The 

case concerned a Dutch national who wished to gain access to the Belgian 

                                                 
4
 The fundamental rights and freedoms of EU citizens have also been codified in the EU 

Charter of Fundamental Rights (EUCFR) which became legally binding in December 2009 

with the coming into force of the Lisbon Treaty.  Article 45 of the EUCFR provides every 

Union citizen with the right to move and reside freely within the territory of the Member 

States. Art 45 (2) EUCFR states that freedom of movement and residence may be granted, 

in accordance with the Treaties, to nationals of third countries legally resident in the 

territory of a Member State. 
5
 Case C-221/89 Factortame (No 2) [1991] ECR I-3905 

6
 Case C-55/94 Gebhard v Milan Bar Council [1995] ECR I-4165 

7
Case C-2/74 Jean Reyners v The Belgian State [1974] ECR 631 
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Bar, but was refused access on grounds of his nationality.  The Court of 

Justice held that nationality should not be a barrier to appropriately qualified 

lawyers who wished to enter a member state to practise, and that Directives 

merely facilitated the right to free movement rather than establishing it, the 

right being established by the Treaty itself.   

Services 

 

The provision of services, in accordance with Article 56 TFEU envisages a 

temporary state of affairs, and an appearance in the host state, if at all, for a 

limited period of time in order to provide specific services.  There is no 

permanent presence, either personal or professional in the host state, nor is 

there a necessity to reside there.  A service provider need not necessarily 

move from his home state, as services may be provided via modern methods 

of communication, such as phone or email.
8
  Article 57 TFEU defines 

services as ‘provided for remuneration, in so far as they are not governed by 

provisions relating to freedom of movement of goods, capital and persons.’
9
  

This includes the activities of professionals.
10

  In Commission v Germany 

(Lawyers’ Services) it was held that whereas local rules are acceptable, they 

should not go beyond the strict requirements of Community law so as to 

become a hindrance to free movement.  The German requirements that a 

lawyer from another member state must have a local lawyer alongside him 

at all times, and also that a lawyer must live locally when providing services 

were deemed to be too restrictive, and could not be justified.
11

  The Court 

held that the national rule should not be applied to activities of a temporary 

nature being carried out by lawyers who were established in another 

member state.  Article 56 TFEU prohibits restrictions on the freedom to 

provide services in respect of member state nationals who are established in 

a member state other than that of the recipient of the services in question.  In 

Van Binsbergen the Court of Justice held that Article 56 TFEU was directly 

effective, that the freedom to provide services was not conditional upon the 

                                                 
8
 Case C-384/93 Alpine Investments [1995] ECR I-1141; C-17/00 De Coster [2001] ECR I-

09445 
9
 Article 57 TFEU 

10
 Article 57 (d) TFEU 

11
 Case C-427/85 Commission v Germany (Lawyers’ Services) [1988] ECR 1123 
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issuance of a subsequent Directive relating to specific professions, and nor 

was it dependent upon the acquisition of a residence requirement.
12

  The 

case concerned a Dutch lawyer, resident in Belgium, who was refused 

Dutch court audience rights.  The professional rule that advocates must be 

resident within a court’s jurisdiction for professional purposes in order to 

provide services was deemed not to be objectively justifiable, or 

proportionate to its aims.  

EU Anti-Corruption Policy 

 

Some Treaty Articles indirectly impact upon the regulation of lawyers, such 

as Article 67 TFEU (ex Article 29 TEU), which concerns the EU anti-

corruption policy.  The Union’s main instruments for the prevention of 

corruption are the Convention on the Protection of European Communities’ 

Financial Interests and the Convention against Corruption involving 

European Officials or Officials of Member States of the EU.
13

  The 

Convention on the Protection of European Communities’ Financial Interests 

was agreed following an Act of the European Council of 26 July 1995, and 

is aimed at addressing fraud which impacts upon the financial interests of 

the EU.  It requires that fraudulent behaviour concerning both expenditure 

and revenue must be the subject of effective, deterrent, criminal penalties 

throughout the EU.  It also provides for extradition and custodial sentences 

in cases of serious fraud.  Where a criminal fraud concerns more than one 

member state, the relevant countries must co-operate to ensure an effective 

investigation takes place, by providing mutual legal assistance, extradition, 

transfer of proceedings or enforcement of sentences passed within the EU.  

The Convention against Corruption involving European Officials or 

Officials of Member States of the EU was agreed following an Act of the 

European Council of 26 May 1997.  This Convention requires member 

                                                 
12

 Case 33/74 Van Binsbergen [1974] ECR 1299 
13

 Convention on the Protection of the European Communities Financial Interests OJ 

C316/48 27
th

 Nov 1995 Available at:  

<http://europa.eu/legislation_summaries/fight_against_fraud/protecting_european_commun

itys_financial_interests/l33019_en.htm> Accessed 28
th

 Aug 2012; Convention against 

Corruption involving European Officials or Officials of Member States of the European 

Union OJ C/195 25
th

 June 1997 Available at: 

<http://europa.eu/legislation_summaries/fight_against_fraud/fight_against_corruption/l330

27_en.htm> Accessed: 28
th

 Aug 2012  

http://europa.eu/legislation_summaries/fight_against_fraud/protecting_european_communitys_financial_interests/l33019_en.htm
http://europa.eu/legislation_summaries/fight_against_fraud/protecting_european_communitys_financial_interests/l33019_en.htm
http://europa.eu/legislation_summaries/fight_against_fraud/fight_against_corruption/l33027_en.htm
http://europa.eu/legislation_summaries/fight_against_fraud/fight_against_corruption/l33027_en.htm
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states to take steps to ensure that both active and passive corruption 

involving officials of the EU is a criminal offence.  It also requires 

participation and instigation of such activity to be punishable as a crime, and 

that serious offences should incur a custodial sentence and extradition where 

appropriate.  Member states must also cooperate with one another to ensure 

that offences are effectively dealt with where they involve the jurisdiction of 

more than one member state.  A fuller consideration of global anti-

corruption instruments and their impact upon lawyers’ activities is given in 

section 2.12 below. 

Regulation of Irish Lawyers wishing to practise in a host member 

state on a permanent basis 

 

An Irish lawyer who wishes to become established in another member state 

may do so most easily in accordance with the provisions of Directive 98/5 

EC.
14

  He/she must produce evidence of registration with an Irish 

professional body, either the Bar Council of Ireland or the Law Society of 

Ireland, to the relevant professional body in the host member state.
15

  The 

Irish lawyer must practise in the host member state under his/her Irish 

professional title of either ‘solicitor’ or ‘barrister’.
16

  He/she must also 

confine his/her professional activities to the law of the home state, the host 

state, EU law and international law, whilst observing any rules of the host 

state regarding reserved activities.
17

  The Irish lawyer will be bound by the 

rules of professional conduct which apply to practice in Ireland, and also 

those which apply to the profession in the host member state.
18

  Where an 

Irish lawyer has practiced effectively and regularly in a host member state 

for at least three years, he/she may apply to be exempted from the 

provisions of Article 4(1)(b) of Directive 89/48 EEC with a view to gaining 

                                                 
14

 Directive 98/5 EC of the European Parliament and of the Council of 16 February 1998 to 

facilitate practice of the profession of lawyer on a permanent basis in a Member State other 

than that in which the qualification was obtained [1998] OJ L 77/36 
15

 Ibid Art 3 
16

 Ibid Art 4 
17

 Ibid Art 5 
18

 Ibid Art 6 
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full admission to the profession in the host state.
19

  This provision requires 

such an applicant to either complete an adaptation period of two to three 

years, or to take an aptitude test.   

 

In the cases of Wilson v Conseil de L’Ordre des Avocats du Barreau de 

Luxembourg and Commission v Grand Duchy of Luxembourg the ECJ held 

that the protectionist rules of Luxembourg which required EU lawyers 

wishing to become established there to ‘be proficient in the language of 

statutory provisions as well as the administrative and court languages’ and 

also to submit to an examination to determine their linguistic proficiency, to 

be unlawful.
20

  The ECJ took the view that such a linguistic test posed 

barriers to the free movement of EU lawyers, and that the protectionist rules 

were contrary to the terms of Directive 98/5.
21

 

 

Where an Irish lawyer wishes to practice in an EU member state other than 

Ireland under the same conditions as a lawyer who qualified in the host 

member state, he/she may opt to avail of the provisions of Directive 2005/36 

EC.
22

  This allows the Irish lawyer to comply with ‘compensatory measures’ 

consisting of both an adaptation period whereby the Irish lawyer practices 

under the supervision of a qualified legal professional in the host member 

state, and also an aptitude test, based upon a comparison of the applicant 

lawyer’s qualifications with those required of a legal professional in the host 

member state.  The test must take account of the fact that the applicant is a 

qualified professional in his/her home member state.
23

  Where a lawyer 

meets either of these requirements, he/she is entitled to practice under the 

title used in the host member state.  Where an Irish lawyer wishes to provide 

services in the host member state, he/she is exempt from a requirement to 

                                                 
19

 Council Directive 89/48 EEC of 21 December 1988 on a general system for the 

recognition of higher education diplomas awarded on completion of professional education 

and training of at least three years’ duration [1989] OJ L 19 
20

 Cases C-506/04 and C-193/05 respectively. A-L Hinds & L Pech, ‘When the Public 

Interest Masks Lawyers’ Interests: Luxembourg’s Failure to Adhere to Directive 98/5’ 

(2007) 14 (1 & 2) Irish Journal of European Law 161 
21

 Ibid.   
22

 Directive 2005/36/EC of the European Parliament and of the Council of 7 September 

2005 on the recognition of professional qualifications.  [2005] OJ L 255/22 
23

 Dir 2005/36/EC Art 3 (h) 
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register with the relevant professional organisation in the host member 

state.
24

  A lawyer wishing to avail of freedom to provide services within the 

EU should also be cognisant with the provisions of the Directive which 

facilitate the effective exercise by lawyers of their freedom to provide 

services.
25

  This dispenses with the need for either residence or registration 

in order to represent a client in legal proceedings.
26

  Lawyers providing 

services in judicial proceedings must observe the rules of professional 

conduct in both the home and host states.
27

  Where justifiable, the same 

rules apply to those who are providing services in a host state as apply to 

nationals of that state.
28

  The Directive also provides that a member state 

may require a lawyer representing a client in legal proceedings to work in 

conjunction with a lawyer who practices before the judicial authority in 

question, and who would, where necessary, be answerable to that 

authority.
29

   

 

It is apparent that the regulation of the provision of legal services 

throughout the EU on a temporary rather than a permanent basis presented 

much less of a challenge for legislators, as evidenced by the adoption of 

initial legislation in respect of service provision as early as 1977 whilst 

agreement in respect of establishment was not reached until 1998. However 

EU legislation concerning the provision of legal services has also frequently 

been influenced by the decisions of the ECJ, as will be seen from the 

examination below of some of the leading case law on the matter.  

The Jurisprudence of the European Court of Justice concerning 

member states’ rules for regulating competition in the provision of 

lawyers’ services 

 

The European Court of Justice has ruled upon a range of issues relating to 

the practice of law within the EU.  In two of its most significant rulings 

concerning the legal profession, the Court of Justice considered whether or 

                                                 
24

 Dir 2005/36 EC Art 6 
25

 Council Directive 77/249/EEC of 22 March 1977 to facilitate the effective exercise by 

lawyers of freedom to provide services [1977] OJ L 78/17 
26

 Ibid Art 4 (1) 
27

 Ibid Art 4 (1), (2) 
28

 Ibid Art 4 (4) 
29

 Ibid Art 5 
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not the rules of member states concerning the regulation of the legal 

profession were compatible with EU competition rules.  These cases were 

heard on the same day by the ECJ, which set out the circumstances in which 

the regulation of individual member states will be subject to EU antitrust 

principles.   

Multi-Disciplinary Practices 

 

In the case of Wouters the ECJ struck down a challenge to a Dutch ban upon 

MDPs between lawyers and accountants.
30

 The court held that the Dutch 

rule was subject to the competition provisions of Art 101 TFEU, and 

although the rule had the effect of restricting competition, and was likely to 

affect trade between individual member states, it did not violate Art 101 

TFEU because the rule could reasonably be considered necessary in order to 

ensure the proper practice of the legal profession as it was organised in 

Holland.  The Court of Justice further held that the Dutch rule was not 

subject to Art 102 TFEU, and that it did not violate Treaty provisions on the 

freedom of establishment.   

Minimum Fee Schedules 

 

In the Arduino case, the Italian rules for minimum and maximum fee 

schedules were upheld by the ECJ.
31

  Arduino was a criminal case in which 

the Defendant, Mr Arduino having been involved in a car accident was sued 

for damages by the other party who was involved in the accident.  In 

awarding costs against Mr Arduino, the trial court omitted to apply the Bar 

fee schedule, and failed to give reasons for its omission.  Following the 

setting aside of its judgment by the Supreme Court of Cassation, the trial 

court referred two questions to the Court of Justice regarding the matter.  It 

enquired whether the fee schedule came within the EU Treaty provisions 

and if so, whether it was covered by an Art 101 (3) TFEU exception.  The 

Court of Justice concluded that the schedule did not violate Treaty 

competition provisions, on the basis that it was not compulsory, and 

                                                 
30

 Case C 309/99 Wouters v Algemene Raad van de Nederlandse Orde van Advocaten 

[2002] ECR 1577 
31

 Case C 35/99 Arduino [2002]ECR I-1529 
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required ministerial approval prior to its adoption.  Also, the question of the 

appropriate fees in any given case was a matter for the courts, which could 

depart from the schedule where reasons for that departure were made 

known.   

 

The cases of Wouters and Arduino taken together reflect the reluctance of 

the ECJ to apply competition law to the regulation of the legal profession.
32

  

This reluctance is partly due to traditional differences in how the legal 

profession operates across the member states, and also due its unique role in 

both the administration of justice, and the preservation of the rule of law 

throughout the member states.  The ECJ’s reluctance to intervene in the 

national regulation of legal services in these cases marks a departure from 

long-established principles of competition law and may well encourage 

other professions in seeking exemption from the application of such 

principles.
33

  After all, if lawyers may lawfully apply minimum tariff scales, 

why should architects and accountants not do so?
34

 

 

The matter of fee scales was revisited in 2006. In Cipolla the Court 

considered the issue of whether set scale fees impede the free movement of 

services, or whether such trade restrictions may be justified.
35

  The court 

acknowledged that the imposition of a set scale of fees prevented lawyers 

from other member states from competing more effectively with lawyers 

who were already established within Italy.  The use of set fee scales also 

diminished choice for users of legal services who were denied the 

opportunity to avail of legal services from providers outside the EU who 

were willing to provide their services at a lower price.  However the Court 

recognised that consumer protection and the safeguarding of the proper 

administration of justice were objectives which were capable of justifying 

                                                 
32

  I Forrester, ‘Where Law Meets Competition: Is Wouters Like a Cassis de Dijon or a 

Platypus?’ In C Ehlermann and I Atanasiu (eds), European Competiton Law Annual 2004: 

The Relationship between Competition Law and (Liberal) Professions (Hart Publishing 

2006) 10 
33

 Ibid 15 
34

 Ibid 15 
35

 Joined cases C-94/04 & C-202/04 Federico Cipolla & Others v Rosaria Fazari, nee 

Portolese & Roberto Meloni [2006] ECR I-11421 
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the use of scale fees, in circumstances where excessive competition may 

lead to the provision of substandard legal services, and may also impact 

negatively upon the administration of justice.  The ECJ held that it was for a 

national court to decide whether a less restrictive regime might meet the 

same requirements.  The ECJ thus adopted a market-specific approach to the 

issue of proportionality and maintained the principle which was established 

in Arduino.  

Legal  Privilege 

 

The parameters of legal professional privilege (LPP) was the subject of 

litigation in the cases of AM & S and Akzo Nobel and Akros Chemicals 

Ltd.
36

  In AM & S the company wished to rely upon attorney privilege as its 

justification for withholding documents from the European Commission.  

The documents in question were memoranda from the in-house counsel of 

AM & S to the company’s employees, and would have enjoyed privilege 

before the UK courts.  However the Court of Justice held that any such 

privilege which might be relied upon in the context of European 

Commission proceedings was limited to communications between clients 

and EU counsel, and did not extend to US counsel. In seeking to limit the 

extent to which LPP should be acknowledged, the COJ sought to extend the 

powers of EU institutions to investigate breaches of competition and other 

EU rules.  The ruling in AM & S illustrates how judgments or regulations in 

one jurisdiction can impact upon the nature of legal practice in other 

jurisdictions. In Akzo Nobel and Akros Chemicals Ltd the Court of Justice 

held that LPP is confined to communications between independent lawyers 

and their clients, and does not extend to communications between clients 

and in-house counsel. 

 

In Akzo Nobel Chemicals v Commission [2007] the Court of First Instance 

(CFI) held that the decision of Commission officials to annexe documents 

which the defendant had argued were covered by LPP and which were 

                                                 
36

 Case 155/79 AM & S Europe Ltd v Commission of the European Communities [1982] 

ECR 1575 and Case T-125/03 AKZO Nobel Chemicals Ltd and Akros Chemicals Ltd v 

Commission of European Communities [2003] ECR II-4471. 
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seized in the course of investigations was a reviewable act for the purposes 

of an annulment action.
37

   The ruling rendered the Commission’s decision 

in that regard as amenable to direct judicial supervision. The judgment 

failed to reformulate the AM & S test for LPP and left undisturbed the 

existing discrepancy between in-house and independent legal counsel, but it 

ensured continuity with ECJ case law and provided legal certainty regarding 

the extent of LPP.
38

  However Andreangeli has argued that the ruling does 

not fully accord with the case law of the ECHR, which favours a more 

positive approach to defining the concept of lawyers’ independence, and 

which does not consider the existence of a relationship of employment 

between a client and lawyer as a definitive factor in deciding whether the 

protection of the ECHR should apply in the circumstances.
39

   

 

To conclude on the importance of EU law and the EU courts’ influence, it is 

clear that EU law, as interpreted by the European Court of Justice, has had 

considerable impact upon the regulation of the legal profession throughout 

the member states. This impact has developed as a result of the prominence 

given to the protection of the fundamental freedoms of both establishment 

and the provision of services and also the promotion of competition within 

the Union in the Treaties.  In addition there is also the impact of secondary 

legislation in the form of Directives and Regulations to facilitate lawyers 

wishing to avail of such freedoms and the rulings of the ECJ in deciding 

whether the regulatory frameworks of individual member states are either 

anti-competitive or justifiable, given the unique role of lawyers in society in 

upholding and defending the rule of law.  The liberal professions, not least 

the legal profession, present particular challenges for the EU institutions 

when striking a balance between the promotion of unfettered competition 

between member states and the establishment of a common market within 

the Union on the one hand, and the justifiable restriction of the activities of 

                                                 
37
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lawyers given the privileges they enjoy, including the right to represent 

parties in legal disputes, commence litigation, prosecute claims against the 

state, defend accused persons and hold client funds on the other.
40

   The ECJ 

has shown itself to be singularly willing to depart from free market 

philosophy and competitive principles when adjudicating upon the 

regulation of the legal profession in the EU.  In so doing Forrester has 

argued that when considering the lawfulness of member states’ regulatory 

measures for the liberal professions in future, the ECJ should apply a test 

which considers the reasonableness of the measures; whether they 

discriminate against professionals on grounds of nationality; whether the 

rule or its variant is common to more than one member state; whether it is 

proportional for achieving its stated aim and whether it is an efficient means 

of reaching that aim.
41

 

 

2.2 European Parliament Resolution on the Legal Profession 
and the General Interest in the Functioning of Legal Systems 
 

The European Parliament is one of the main institutions of the EU and it is 

said to represent the peoples of the EU.  It is a key law-making institution, 

in conjunction with the Council of the EU.
42

  Its function is to debate and 

enact laws in conjunction with the Council, to examine other EU 

institutions, including the Commission to ensure they are functioning in a 

democratic fashion and along with the Council, to debate and approve the 

EU’s budget.  Pech has argued that the impact of the Lisbon Treaty upon the 

Parliament’s powers and composition has been somewhat limited, with the 

most significant parliamentary reform being the renaming of the co-decision 

procedure to the ‘ordinary legislative procedure’ and the extension of the 

                                                 
40
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procedure’s use to areas such as agriculture, energy policy, immigration and 

EU funds.
43

   

 

In March 2006 the European Parliament adopted a non-binding Resolution 

on the legal professions and the general interest in the functioning of legal 

systems.
44

  The adoption was welcomed by the CCBE as it recognised the 

fact that reform of the legal professions had an impact beyond the realm of 

competition law, and that it also impacted upon broader areas such as 

freedom, security and justice.
45

  The Resolution was also welcomed for its 

recognition that reform of the legal profession should be carried out at a 

national level, because the authorities of individual member states are best 

placed to identify the rules which should apply to their respective legal 

professions.   

 

The Resolution recognises the crucial role played by the legal professions in 

a democratic society in ensuring respect for fundamental rights, the rule of 

law and providing security in the application of the law, by representing 

clients in court and also by giving legal advice.
46

  It also recognises the need 

to establish a relationship of trust between legal professionals and their 

clients.
47

  The value of legal rules in ensuring the competence and integrity 

of the legal profession, and also in securing the role of the legal profession 

in providing a high quality of service, in the best interests of both clients and 

society in general, is reaffirmed in the Resolution.
48

 It welcomes the 

European Commission’s acknowledgement that reform of the rules 

pertaining to the legal professions ought to take place at national level, as 

the legislative bodies of individual member states are best placed to define 
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appropriate rules for their own circumstances.
49

  It also notes that the Court 

of Justice affords national legislatures and professional associations a 

margin of discretion regarding what is appropriate and necessary in order to 

safeguard the proper functioning of the legal professions in each member 

state.
50

  

 

The Resolution acknowledges that from a competition perspective, each 

activity of a professional body must be considered in isolation, and that 

competition rules must only be applied where an association is acting 

exclusively in its own interest, and not in the general interest.
51

  The 

Commission is reminded in the Resolution that the aims of the rules 

governing the legal professions are safeguarding the public interest; 

preserving security through the application of the law and guaranteeing 

rights of defence and access to justice.  As a consequence of these aims, 

such rules cannot be tailored to a client’s degree of sophistication.
52

  In 

order to safeguard the sound administration of justice, the Resolution 

encourages professional bodies and associations of legal professionals to 

establish codes of conduct at a European level.
53

  These should include rules 

regarding organisational issues, qualifications, professional ethics, liability 

and communications. It invites the Commission, whilst promoting the 

principle of “less regulation, better regulation” to consider the specific role 

of legal professions in a society which complies with the rule of law, and 

also to perform a detailed analysis of how markets in legal services 

operate.
54

  It states that there is no EU wide public interest test which can be 

applied generally, and that where the public interest overrides EU 

competition principles, such considerations must be rooted in the legal 

system of an individual member state wherein a particular rule has been 

queried regarding its potential to be anti-competitive.
55

 The Resolution 

urges the Commission not to apply competition rules to issues which, 
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according to the EU constitutional framework fall to the jurisdictions of 

individual member states, such as access to justice, and matters concerning 

fee schedules to be applied by courts when liquidating lawyers’ fees.
56

  It 

states that fee schedules or similar compulsory tariffs for lawyers do not 

breach Article 101 of the TFEU (ex Art 81 EC), as long as their use is 

justified by the pursuit of a legitimate matter of public interest, and where 

the relevant member state actively supervises the involvement of private 

operators in the decision making process.
57

  Finally, the Resolution 

encourages professional organisations to further develop their roles in the 

field of legal aid, in order to ensure that all persons have the right to receive 

legal advice and representation.
58

   

 

The terms of the Resolution reflect a degree of tension between the 

Commission and Parliament as far as the future of the legal services market 

within Europe is concerned.  On the one hand, the Commission has a vision 

of a more integrated market for legal services within the EU, to be achieved 

by a process of deregulation following the programme of research it 

initiated in recent years.  On the other hand, the Parliament’s Resolution 

would appear to reflect the objections of representatives of the legal 

profession to the Commission’s deregulatory plans.  The Resolution 

emphasizes the diversity of the various national legal markets of the 

individual member states and also the need to maintain their discretion to 

regulate for the effective functioning of their national legal professions.  On 

balance, the Resolution would appear to have been drafted with the interests 

of legal professionals in mind rather than those of the consumers of their 

services.   

 

The economic crisis which has afflicted many EU member states in recent 

years, and the Troika bailouts which were agreed in Greece, Portugal and 

Ireland have given the Commission a renewed opportunity to further its 

stated aim of increasing competition in the provision of legal services in 
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Europe.  The impact of the Troika on the regulation of the EU legal 

profession will be considered below.  

2.3 The Impact of the Troika  
 

Arguably, the most significant international influence upon the regulation of 

the Irish legal profession in recent times has been ‘the Troika’, a tripartite 

body consisting of the European Commission, the European Central Bank 

(ECB) and the International Monetary Fund (IMF).  The emergence of the 

Troika as a significant regulatory force followed the meltdown of the Irish 

economy in 2010, which necessitated a bailout of €67.5 billion from the 

Troika.
59

  In December 2010 the Memorandum of Understanding which was 

attached to the letter of intent to the IMF from the Irish Government and the 

Central Bank of Ireland committed Ireland to the implementation of a series 

of economic policies.
60

  These included the downsizing and reorganization 

of the banking sector, and also a programme of structural reforms aimed at 

achieving a sustainable budget position.  The Memorandum of 

Understanding committed Ireland to the introduction of legislative changes 

to remove restrictions to trade and competition in sheltered sectors of the 

economy including the legal profession, by the third quarter of 2011.  The 

section of the agreement between the Troika and Ireland which relates to the 

legal profession is as follows:   

 

(Actions to be completed by the end of Q3 – 2011)  Structural Reforms.  To 

increase growth in the domestic sector.  Government will introduce legislative 

changes to remove the restrictions to trade and competition in sheltered sectors 
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including:- the legal profession, establishing an independent regulator for the 

profession and implementing the recommendations of the Legal Costs Working 

Group and outstanding Competition Authority recommendations to reduce legal 

costs.
61

 

 

The publication of the Legal Services Regulation Bill (LSRB) in October 

2011 contained the Government’s proposals to make good their 

undertakings as set out in the above section of the Memorandum of 

Understanding.  The three bodies which make up the Troika are deserving 

of a brief description.   

The European Commission 

 

The European Commission is one of the central EU institutions which 

represents and safeguards the interests of the EU in general.  It consists of 

twenty-seven commissioners, each having responsibility for a particular area 

of policy.  The role and functions of the Commission are set out in the EU 

Treaties.
62

  It is responsible for promoting the general interest of the Union 

and for taking appropriate initiatives in the general interest.
63

  It is 

responsible for overseeing the application of EU law under the control of 

the ECJ.
64

  It is also responsible for the external representation of the EU.
65

  

It is independent in the performance of its functions and member states must 

respect its independence.
66

  The Commission acts by a majority of its 

members.
67

  It is most active in the area of competition law policy and in the 

management of the Common Agricultural and Common Customs Policies.
68

   

 

The President of the EU Commission has faced a difficult task in bolstering 

global confidence in the euro in light of the series of sovereign debt crises 

which have afflicted the eurozone in recent times.  He has identified the 
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eurozone crisis as being due to an illusory belief on the part of eurozone 

members that a common currency and single market are compatible with 

individual national approaches to economic and budgetary policy: 

 

For the euro to be credible – and this is not only the message of the federalists, this 

is the message of the markets – we need a truly community approach.  We need to 

really integrate the euro area, we need to complete monetary union with real 

economic union.
69

   

The European Central Bank 

 

Based in Frankfurt, the ECB is an EU institution which is responsible for 

the management of the euro and for maintaining price stability within the 

eurozone.
70

  It is responsible for the supervision of both the EU financial 

markets and its financial institutions and also for establishing policy in 

relation to the euro and eurozone interest rates.  Along with the Parliament, 

European Council, the Commission and the other EU institutions it is 

responsible for ensuring the effectiveness and continuity of Union 

policies.
71

  Together with the Central Banks of member states it constitutes 

the European System of Central Banks (ESCB), the primary objective of 

which is to maintain price stability.
72

  The ESCB is governed by the 

decision-making bodies of the ECB.
73

   The ECB and the Central Banks of 

member states whose currency is the euro constitute the Eurosystem, which 

is responsible for conducting the Union’s monetary policy.
74

 

The International Monetary Fund 

 

The IMF and the World Bank were established following the Breton Woods 

Conference in 1944 when 44 nations reached agreement on an enduring plan 
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for the international economy after World War II.
75

  Today, the IMF is an 

organization comprised of 188 nations and its primary function is to assist 

its member states to achieve financial stability alongside growth, by making 

resources available for purposes in keeping with its Articles of Agreement.
76

  

The purposes of the IMF include inter alia the promotion of international 

monetary co-operation through a permanent institution that provides the 

machinery for consultation and collaboration on international monetary 

problems and to facilitate the expansion of the balanced growth of 

international trade.
77

  The Managing Director of the IMF presides over its 

staff, a board of governors and an executive board.
78

 The Board of 

Governors is empowered to make decision in relation to all matters which 

are not otherwise delegated within the Articles of Agreement.  However it 

delegates much of its decisions-making power to the Executive Board.
79

  

The IMF functions as a ‘centre for the collection and exchange of 

information on monetary and financial problems’ and in this regard its 

members must provide it with detailed information regarding their monetary 

and financial problems.
80

  However some commentators have argued that 

the IMF has moved away from the principles which informed its 

establishment.  As Stiglitz has stated: 

 

Over the years since its inception, the IMF has changed markedly.  Founded in the 

belief that markets often worked badly, it now champions market supremacy with 

ideological fervour.  Founded on the belief that there is a need for institutional 

pressure on countries to have more expansionary economic policies – such as 

increasing expenditures, reducing taxes, or lowering interest rates to stimulate the 

economy – today the IMF typically provides funds only if countries engage in 

policies like cutting deficits, raising taxes, or raising interest rates that lead to a 

contraction of the economy.  Keynes would be rolling over in his grave were he to 

see what has happened to his child.
81
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The Origins of Ireland’s Economic Crisis 

 

Whilst economists and politicians differ regarding the cause of Ireland’s 

financial crisis, commentators universally acknowledge that a banking crisis 

arose in part as a result of an overheated property sector.
82

  In the Letter of 

Intent from the Irish Government and the Central Bank of Ireland to the 

IMF, the Minister for Finance and the Governor of the Central Bank 

identified the problem as emanating from the banking sector: 

 

At the root of the problem is a domestic banking system, which at its peak was 

five times the size of the economy, and now is under severe pressure.  The Irish 

owned banks were much larger than the size of the economy.  The fragility of the 

banking sector is undermining Ireland’s hard-earned economic credibility and 

adding a severe burden to acute public finance challenges.
83

 

 

The dramatic fall of over 18% in one week in March 2008 of the Anglo Irish 

Bank (Anglo) share price marked the first public sign of the beginning of 

the economic collapse which was to follow.
84

  Following a run on the bank 

in September 2008 the Government guaranteed all the liabilities of the seven 

major Irish banks to a total of €37.5 billion.
85

  However the situation failed 

to stabilise, notwithstanding the nationalization of Anglo and the 

Government policy of bank recapitalization over the course of the following 

two years.  By the autumn of 2010 the situation had become unsustainable, 

and having found itself unable to borrow on the international financial 
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markets at viable rates, the Irish Government sought relief in the form of a 

bailout from the Troika.
86

 

 

It is against this background that far reaching economic and structural 

reform of the Irish economy is currently occurring.  Ireland has experienced 

a deep recession as the Government adheres to the reform program and 

implements the fiscal measures based upon free market ideology which 

were agreed with the Troika.
87

  It remains to be seen whether Ireland will 

return to sustainable economic growth on foot of these policies.  In the 

following section, the impact of the Council of Europe upon the regulation 

of the Irish legal profession will be considered. 

2.4 The Council of Europe 
 

The Council of Europe (COE) encompasses almost all of Europe, and has 

forty-seven members.  Founded in 1949, it aims to promote the rule of law, 

democracy and respect for human rights.  In order to protect and realise the 

common ideals and principles of its members, and to facilitate their 

economic and social progress, the COE pursues its aim of achieving greater 

unity between its members … : 

 

… through the organs of the Council by discussion of questions of common 

concern and by agreements and common action in economic, social, cultural, 

scientific, legal and administrative matters and in the maintenance and further 

realisation of human rights and fundamental freedoms.
88

 

 

The Committee of Ministers is the main decision-making body of the COE, 

and is made up of either the Ministers of Foreign Affairs of the member 

states, or their permanent representatives at Strasbourg.  Along with the 

Parliamentary Assembly which is the Council of Europe’s forum for debate, 
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the Committee of Ministers is responsible for safeguarding the fundamental 

values of the COE, and for seeing that member states comply with their 

commitments.  It also regularly adopts recommendations such as the one 

examined.   

Recommendation No R (2000) 21 of the Committee of Ministers to 

Member States on the Freedom of Exercise of the Profession of 

Lawyer 

 

On the 25
th

 October 2000 the Council of Ministers adopted 

Recommendation No R (2000) 21 of the Committee of Ministers to Member 

States on the Freedom of Exercise of the Profession of Lawyer.
89

  The 

Recommendation was adopted as a result of an ongoing discussion at the 

COE regarding the quality of judicial and legal practices in member states.
90

  

The discussion recognised the role of an independent legal profession in the 

administration of justice and in safeguarding the rights of citizens in 

democratic societies which are enshrined in the European Convention on 

Human Rights.   

 

The first principle of the Recommendation states that the freedom of the 

profession of lawyer should be protected and promoted by all necessary 

means, without discrimination or interference from the authorities.
91

  It 

requires that decisions concerning authorisation to practice as a lawyer 

should be made by an independent authority, and subject to review by an 

independent judicial authority.  It further states that lawyers should have 

freedom of belief, expression and association, and they should be free to 

participate in public debates about the law and legislative reforms.
92

   The 

Recommendation also addresses the issues of legal education, training and 

entry into the legal profession, and states that these should not be influenced 
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by a person’s sex, sexual orientation, race, colour, ethnicity, religion, 

political persuasion, social position, property, birth or physical disability.
93

  

It also states that all necessary steps should be taken to ensure a good 

standard of legal training and morality as a condition of entry to the 

profession and to allow for the ongoing education of lawyers.   

 

The Recommendation also refers to the role and duty of lawyers.
94

  It states 

that bar associations and codes of conduct should require lawyers to act 

independently, diligently and fairly in the cause of defending their clients’ 

legitimate rights and interests.  Lawyers should also respect the principle of 

professional secrecy as required by internal laws, regulations and 

professional standards.  A lawyer’s duty towards his/her client should 

include giving advice on the client’s rights and obligations in law, and the 

probable outcome and consequences of a case, including its cost.  A lawyer 

must strive to settle a case amicably where possible, and must take legal 

action to protect and enforce his/her client’s rights and interests.  Conflicts 

of interest must be avoided, and a lawyer should respect the judiciary and 

perform court duties in a fashion that respects domestic legal rules and 

professional standards.  The Recommendation also addresses the issue of 

access to lawyers for all persons.
95

  It requires that all necessary measures 

are taken for all persons to have access to legal services from independent 

lawyers, that lawyers should be encouraged to provide legal services to 

impoverished persons, and that member states’ governments should ensure 

access to justice for such persons, especially where they are deprived of 

their liberty.   

 

The Recommendation states that lawyers should be encouraged to form and 

join both national and international associations of lawyers, which are 

charged with strengthening professional standards and protecting lawyers’ 

independence and interests.
96

  It also states that bar associations and law 

societies should be self-governing and independent of both the authorities 

                                                 
93

 Ibid, Principle II 
94

 Ibid, Principle III 
95

 Ibid, Principle IV 
96

 Ibid, Principle V 



Chapter 2: International Factors which Affect the Regulation of the Legal 

Profession in Ireland 

112 

 

and the public.  The role of such associations in protecting their members 

and defending their interests should be respected.  Such associations should 

be encouraged to ensure lawyers’ independence, to fearlessly promote the 

cause of justice, to defend the role of lawyers in society and to safeguard 

their honour, dignity and integrity.  They should also promote lawyers’ 

participation in programmes aimed at providing access to justice for 

impoverished persons in need of legal aid and advice.  Associations of legal 

professionals should also promote and support law reform and debate 

concerning proposed legislation.  They should co-operate with lawyers 

abroad to promote the role of lawyers, by considering the work of 

international lawyers’ organisations and international intergovernmental and 

non-governmental organisations.  Associations of legal professionals should 

take all necessary steps, including defending lawyers’ interests, where a 

lawyer is arrested or detained, where a decision is made which calls a 

lawyer’s integrity into question, where a lawyer or his/her property is 

searched or where there is a seizure of his/her documents or materials.   

 

Disciplinary proceedings are also addressed in the Recommendation which 

requires that where lawyers fail to maintain professional standards as set 

down in the relevant codes of conduct, appropriate measures should be 

taken, including disciplinary proceedings, and that associations of legal 

professionals should be involved in the conduct of such proceedings.
97

  

Disciplinary proceedings should be in accordance with the requirements of 

the European Convention on Human Rights, including the right of the 

lawyer concerned to take part in the proceedings, the outcome of which 

should be subject to judicial review.  Finally, in determination of sanctions 

where disciplinary offences have been established, the principle of 

proportionality must be observed.   

 

The Recommendation has been valuable in informing the debate at both 

national and international levels regarding the role and function of the legal 

profession.  It serves as a useful framework with which to assess proposed 
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changes to the regulation of lawyers and it highlights the particular role 

which lawyers’ associations have in protecting their members’ interests, 

contributing to debates regarding proposed legislative changes which may 

impact upon lawyers and the services they provide, and in particular; in the 

disciplinary process which pertains to their members.  The 

Recommendation provides an alternative perspective on the regulation of 

the legal profession from the EU model which has focused primarily upon 

the legal services market and which emphasizes the role of competition in 

making legal services more readily available at a lower price for Union 

citizens.  The following section will consider the impact of the United 

Nations upon the regulation of the legal profession. 

2.5 The United Nations 
 

Founded in 1945, and with a membership consisting of 193 member states, 

the United Nations (UN) is an organisation which is committed to the 

maintenance of international peace and security, the establishment of good 

relations between nations, ensuring social progress, the protection of human 

rights and encouraging respect for the rights and freedoms of others.  The 

Preamble to the UN Charter states that the member states have determined 

‘to establish conditions under which justice and respect for the obligations 

arising from treaties and other sources of international law can be 

maintained.’
98

  The UN therefore sees the maintenance of international law 

and order as a primary purpose of the organisation.  The Charter establishes 

the International Court of Justice as the principal judicial organ of the UN.
99

  

All member states are subject to the Court’s authority, in accordance with 

Article 94 of the Charter.
100
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The UN recognises that the promotion of the rule of law at both a national 

and international level is fundamental to its ethos.
101

  It has defined the rule 

of law as: 

 

a principle of governance in which all persons, institutions and entities, public and 

private, including the state itself, are accountable to laws that are publicly 

promulgated, equally enforced and independently adjudicated, and which are 

consistent with international human rights norms and standards.  It requires as 

well, measures to ensure adherence to the principles of supremacy of law, equality 

before the law, accountability to the law, fairness in the application of the law, 

separation of powers, participation in decision-making, legal certainty, avoidance 

of arbitrariness and procedural and legal transparency.
102

 

 

The centrality of the rule of law concept to the UN mission is evidenced by 

its website dedicated to the Rule of Law.
103

  The UN has affirmed that 

‘human rights and the rule of law and democracy are interlinked and 

mutually reinforcing and that they belong to the universal and indivisible 

core values and principles of the UN’.
104

 

The Basic Principles on the Role of Lawyers 

 

The Basic Principles on the Role of Lawyers were adopted in 1990 by the 

Eighth UN Congress on the Prevention of Crime and the Treatment of 

Offenders in Havana, Cuba.
105

  In accordance with the Basic Principles 

everyone is entitled to the assistance of a lawyer of their own choice in 

order to protect and establish their rights, and for the purpose of defending 
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them throughout criminal proceedings.
106

  Governments must ensure that 

persons within their territories have effective and equal access to lawyers, 

regardless of factors such as race, colour, sex, religion, politics or other 

opinion, property, birth, economic or other status.
107

  They must ensure that 

poor and other disadvantaged persons shall have access to legal services. It 

also requires professional associations of lawyers to co-operate in 

organising and facilitating such services.
108

 The public must be informed by 

Governments and professional associations of lawyers regarding their rights 

and responsibilities according to the law, and also about the role of lawyers 

in safeguarding their fundamental freedoms.
109

  The General Principles also 

require special help to be given to poor and disadvantaged persons in 

asserting their rights.   

 

The Basic Principles include special safeguards in matters of criminal 

justice, and provide that arrested or detained persons must be informed 

forthwith regarding their right to legal representation, and that where 

necessary, they are assigned a lawyer of suitable experience and 

competence, given the nature of the charges against them.
110

  Access to a 

lawyer should be provided no later than 48 hours from the time of arrest.  

Detained persons should also be given the opportunity to consult with their 

lawyer confidentially, although such meetings may be within sight, not 

hearing of a law enforcement official.  Lawyers are required to have 

appropriate education and training, to be acquainted with the ideals and 

ethical duties of lawyers, and also with human rights and fundamental 

freedoms in accordance with national and international law.
111

  

Discrimination against a person wishing to enter the legal profession is 

prohibited on grounds including race, colour, sex, ethnic origin, religion, 

political or other opinion, property, birth and economic or other status.
112
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However a requirement that a lawyer must be a national of a particular 

country is not discriminatory.  
113

 

 

The Basic Principles state that where there are groups, communities or 

regions in a country whose needs for legal services have not been met, 

especially where such groups have distinctive cultures, traditions or 

languages, or have suffered previous discrimination, governments, 

professional associations of lawyers and educational institutions should take 

special measures to guarantee candidates from such groups have the 

opportunity to enter the legal profession, and that they receive training 

appropriate to their needs.   Lawyers must uphold the honour and dignity of 

the profession, as these are necessary for the proper administration of 

justice.
114

  Duties to their clients include giving advice about legal rights and 

duties, and the functioning of the legal system, assisting clients and taking 

legal action to protect their interests.
115

  Lawyers also have a duty to assist 

their clients as necessary before courts, tribunals and administrative 

authorities. In the course of safeguarding clients’ rights and promoting the 

cause of justice, lawyers shall endeavour to protect human rights and 

fundamental freedoms in accordance with national and international law, 

and shall act in accordance with the ethical standards established by the 

legal profession and in accordance with the law and recognised norms.
116

   

 

The Basic Principles on the Role of Lawyers also set out necessary 

guarantees for the proper functioning of lawyers.  Governments must ensure 

that lawyers can carry out their professional functions free from intimidation 

or improper interference, and that they can travel and consult with clients 

freely both at home and abroad.
117

  Nor shall lawyers be prosecuted or 

threatened with prosecution or administrative, economic or other sanctions 

for actions taken in the course of their professional obligations.  Where 

lawyers’ security is threatened in the course of carrying out their 
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obligations, adequate protection must be made available by the 

authorities.
118

  Where a court recognises counsel’s right to appear before it, 

the court must not deny that counsel the right to appear unless he/she has 

been disqualified in accordance with national law and practice.
119

  Lawyers 

shall also be immune from civil and penal immunity in relation to 

statements made in good faith in either written or oral pleadings before a 

court, tribunal or other legal or administrative authority.   

 

The General Principles require relevant authorities to grant lawyers access 

to appropriate information, files and documents in their possession or 

control promptly, in order to facilitate the efficient provision of legal 

assistance to clients.
120

  Governments shall respect the confidential nature of 

communications and consultations between lawyers and their clients.
121

  

The General Principles also assert lawyers’ freedom of expression, belief, 

association and assembly, and require that lawyers must be at liberty to 

participate in public debates about the law, the administration of justice, the 

promotion of human rights and to join or form organisations at a local, 

national and international level without being subject to restrictions upon 

their professional practice.
122

   

 

The General Principles refer to professional associations of lawyers, and 

provide that lawyers should be at liberty to form such associations, and to 

join them in order to represent their interests, provide for their ongoing 

education and training and to protect their professional integrity.
123

  These 

associations will co-operate with Governments so that lawyers are permitted 

to counsel and assist their clients in accordance with the law and recognised 

standards of professionalism and ethics.  Finally, the General Principles 

address the issue of disciplinary proceedings.
124

  Codes of professional 
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conduct must be established by the legal profession.
125

 Charges or 

complaints about lawyers shall be expeditiously dealt with in a fair manner, 

in accordance with appropriate procedures.  Lawyers have a right to a fair 

hearing, and to have assistance from a lawyer of their choice.  Disciplinary 

proceedings must be brought before either an impartial committee 

established by the legal profession, an independent statutory authority or a 

court.  Such proceedings must be subject to judicial review.  All disciplinary 

proceedings must be determined in accordance with the relevant 

professional code of conduct, other recognised standards and the ethics of 

the legal profession.  They must also be in accordance with the Basic 

Principles on the Role of Lawyers themselves.   

 

The UN’s Basic Principles on the Role of Lawyers represent an important 

commitment on the part of the UN’s members to respect the rights and 

requirements of lawyers in the exercise of their professional duties.  They 

recognise the role of lawyers in maintaining civic order and protecting the 

rights of citizens in the course of their interactions with state authorities.  

They also reflect the fact that the work of lawyers is crucial in furthering 

many aspects of the UN’s agenda, especially in relation to human rights, 

international law, peace and security.  The following section will consider 

the impact of the World Trade Organisation (WTO) on the regulation of the 

legal profession. 

2.6  The World Trade Organisation 
 

Whilst the WTO does not directly regulate the legal profession, the 

provision of legal services is included in the General Agreement on Trade in 

Services (GATS) which is a set of rules governing the international trade in 

services.  It was agreed during the Uruguay Round of Negotiations (from 

1986 to 1994), in response to the exponential rate of growth which the 

service sector has experienced in recent years.
126

  The WTO organisation is 

primarily responsible for facilitating trade globally, and it also acts as a 

vehicle for international negotiations concerning trade.  It facilitates the 
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resolution of trade disputes, monitors the implementation of trade 

agreements and national trade policies and liaises with other international 

organisations on matters pertaining to trade.  The GATS was established in 

1995, almost fifty years after the establishment of the General Agreement 

on Tariffs and Trade in 1947.  The WTO currently consists of 155 countries, 

and the EU countries are included in its membership.  The WTO recently 

announced a growth in the global export of commercial services of 3% in 

the first quarter of 2012, and the services sector increasingly plays a central 

role in all aspects of the WTO’s agenda.
127

  The WTO Director General 

recently acknowledged the fundamental role of the export of services in 

facilitating the process of globalization: 

 

The global economy is becoming transformed at an unprecedented speed and at 

the heart of that transformation is the services economy.  Services underpin every 

part of the production process, from research and development to design, 

engineering, financing, transportation, distribution and marketing.
128

 

 

The principles which govern the international trade in legal services are 

contained within GATS.  Parties who are signatories to the Agreement 

confer ‘most favoured nation’ status on other parties to it.  This means that 

they must accord treatment which is no less favourable to the services and 

service providers from any individual signatory than that which it accords to 

those of other signatories.  There is also a requirement for transparency, and 

all relevant laws and regulations must be published.  Restrictive business 

practices should be the subject of consultation with a view to effecting their 

removal.  The Agreement provides for an ongoing process of liberalisation 

in the services sector, to be achieved by a series of rounds of negotiations 

and the development of national schedules containing commitments on 

services liberalisation which go beyond the general obligations contained in 
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GATS.  Some of the national schedules provide for the removal of 

limitations upon the type of legal entity or joint venture which can provide 

services.
129

 

 

According to Terry, international trade agreements such as GATS have had 

a strong impact upon the regulation of lawyers in the US and elsewhere: 

 

these international trade agreements have affected the vocabulary, landscape and 

stakeholders involved in lawyer regulation.  These agreements, coupled with 

globalization and pressure from lawyers and law firms engaged in transnational 

practice have led to fundamental changes that I believe will only increase in the 

future.
130

 

WTO Joint Statement on Legal Services 

 

In 2005 a group of WTO members, including the European Communities, 

issued a Joint Statement on Legal Services, setting out points of 

convergence which were agreed in the course of discussions held by the 

WTO’s Informal Friends Group on legal services.
131

 The Joint Statement 

declared that IBA resolutions concerning Principles for the Establishment 

and Regulation of Foreign Lawyers, and in Support of a System of 

Terminology for Legal Services for the Purposes of International Trade 

Negotiations should serve as valuable reference points in WTO discussions 

on both the regulation of foreign lawyers by means of either full or limited 

licensing approaches and also on the establishment of terminology to be 

used when referring to the international trade in legal services.
132

  The Joint 

Statement acknowledged the right of members to impose qualifications or 
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licensing requirements for providers of legal services.  It also recognised the 

tension that may exist at times between the principle of progressive 

liberalisation on the one hand, and the needs of individual members on the 

other hand.  Accordingly, the Joint Statement acknowledged members’ 

rights to avail of the flexibility afforded in GATS to schedule their 

commitments in the area of legal service provisions in a manner in keeping 

with their domestic circumstances.  It further recognised that the practice of 

host country law and the practice of international and foreign law are 

subject to different regulatory regimes dealing with matters such as 

qualifications and licensing requirements, and that those differing areas of 

practice also tend to be subject to different levels of liberalisation, as far as 

market access is concerned.  The Joint Statement proposed that the ability of 

foreign law firms to develop commercial associations with host country law 

firms should be encouraged, in order to accommodate the needs of clients 

who wish to avail of legal services covering multiple disciplines (domestic, 

foreign and international).  Finally, the Joint Statement suggested some 

common terminology to be used by WTO members, to facilitate 

communication and negotiations between members, including activities 

which consist of legal advisory services; legal representational services; 

legal arbitration and conciliation or mediation services.  In accordance with 

the Joint Statement, in the context of WTO scheduling commitments, 

‘domestic law’ is defined as the law of a given member; ‘foreign law’ is 

defined as the law of territories of the WTO and other countries, excluding 

the law of the particular member who is scheduling its commitments and 

‘international law’ is defined as the body of law established by international 

treaties and conventions, as well as customary law.    

 

The WTO is currently holding ongoing negotiations regarding the legal 

services market in the course of the Doha Round of Trade Talks.
133

  The 

following sections will consider the impact of lawyers’ international 

representative associations upon the regulation of the legal profession.  
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2.7 The Council of the Bars and Law Societies of Europe  
 

The Council of the Bars and Law Societies of Europe (CCBE) is a non-

profit making organisation which is responsible for the representation of 

European bar associations and law societies when interacting with European 

and other international organisations.  It represents almost 750,000 

European lawyers from forty one states, thirty one of whom are full 

members, with the remaining ten being observer countries.  An individual’s 

membership of the CCBE is effected by virtue of the membership of the 

national law society or bar association to which he/she belongs.  The 

organisation was established in 1960, in light of the influence of the EEC 

upon the practice of lawyers.  The CCBE portrays the views of European 

lawyers and seeks to defend the key principles underpinning democracy and 

the rule of law.  It is considered to be the authentic voice of the European 

legal profession by both the EU institutions and also by individual law 

societies and bar associations.  It also liaises with legal organisations 

globally.  

 

The CCBE’s objectives are to defend the rule of law, human rights and 

democratic values.  It places particular emphasis upon the right of access to 

justice and client protection through the defence of core professional values.  

It concerns itself with the effect of competition law upon lawyers’ core 

values and the interrelationship between lawyers’ duties and the duties of 

governments to provide security for citizens.  The organisation also takes an 

active interest in both the effects of globalization and market liberalisation 

upon legal practice.  The CCBE works to coordinate and harmonise the 

practice of law within its member states.  In 1979 the European Court of 

Justice permitted the CCBE to intervene in a case concerning legal 

professional privilege for in-house counsel, and subsequently it established 

a permanent delegation to the Court of Justice.
134

  In 1988 the organisation 

established its Code of Conduct which regulates the cross-border activities 

of lawyers.   
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The CCBE functions through the work of Delegations.  These are national 

bodies consisting of six elected individuals who together form the Standing 

Committee of the CCBE, its main executive body.  Delegation members 

also participate in the work of specialist committees and working groups 

which research and report to the association on matters concerning the legal 

profession in Europe such as professional ethics, competition and its impact 

on the legal profession, the free movement of lawyers and the international 

trade in legal services.  Following the publication of a European Union 

Commission initiative which may affect either the legal profession or users 

of its services, the relevant committees may produce a CCBE position paper 

where they perceive this to be necessary.
135

 

The CCBE Code of Conduct   

 

The CCBE Code of Conduct was adopted in recognition of the increasing 

harmonisation of the market for legal services within the European 

Economic Area (EEA).
136

  The CCBE was of the view that the public 

interest required the establishment of a set of rules concerning cross-border 

practice which were common to all lawyers within the EEA, regardless of 

their member state of origin.  Cross border activities, for the purposes of the 

Code of Conduct include professional contacts between lawyers in member 

states other than the lawyer’s own member state, and professional activities 

of a lawyer in a member state other than his/her own, regardless of whether 

the lawyer is actually present in the host member state. 

 

The Code begins by setting out the general principles of conduct which a 

lawyer must obey.  He/she must remain independent in the course of his/her 

duties and avoid influences due to either his/her own personal interest or 
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external pressure.
137

  Professional standards must not be compromised for 

clients, third parties or the court.  A lawyer has a professional obligation to 

ensure that his/her personal honour, honesty and integrity are beyond 

reproach.
138

  The maintenance of confidentiality is both a fundamental right 

and a core duty for a lawyer, given that he/she is the recipient of highly 

personal information from clients, which would not normally be divulged.
139

  

A lawyer must respect the rules of other bar associations and law societies 

when practising in a host state and must ensure he/she is familiar with the 

relevant rules.
140

  A lawyer must be mindful of the fact that certain 

occupations are incompatible with his/her ability to function as a lawyer 

with the requisite level of independence, and to observe the rules in relation 

to incompatible occupations when practising abroad.
141

  When informing 

the public about services, a lawyer must ensure the information given is 

accurate, honest and in accordance with obligations which arise from the 

core professional values, including confidentiality.
142

  A client’s interest 

must be paramount, subject to the rule of law and professional conduct, and 

must take precedence over a lawyer’s own interests, or those of his/her 

colleagues in the legal profession.
143

  Liability towards a client may be 

subject to limits, in accordance with the rules of professional conduct of 

both home and host member states.
144

   

 

In the course of dealings with clients, a lawyer shall ensure he/she only 

accepts instructions either directly from a client, another lawyer or from a 

competent assigning body.
145

  He/she shall be prompt in giving advice and 

making representations on behalf of clients, and must be personally 

responsible for discharging instructions and for keeping clients informed of 

progress.
146

  He/she must not accept instructions in a matter where he/she 
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lacks the requisite competence unless he/she co-operates with a lawyer who 

is competent in the relevant field.
147

  He/she must not withdraw from a case 

in a manner that may compromise a client’s case, or which may give rise to 

prejudice being suffered by a client.
148

 A lawyer must avoid conflicts of 

interest, and where there is a significant risk of a conflict arising between 

the interests of two or more clients, he/she may not advise, represent or act 

on their behalf in relation to the same matter.
149

  A lawyer must stop acting 

for both or all clients where a conflict of interest arises between them, or 

where his/her independence may be compromised.
150

  A lawyer may not 

make a pactum de quota litis with a client.
151

  He/she must fully disclose all 

fees to the client, and these must be fair and reasonable, and in conformity 

with the law and rules of conduct which govern the lawyer’s behaviour.
152

  

Fee sharing with non-lawyers is prohibited, unless an association with such 

a person is permitted by both the law and the rules of professional conduct 

which apply to the lawyer concerned.
153

   

 

A lawyer must seek to provide the most cost-effective resolution of a 

client’s issue, and should advise as appropriate regarding a client’s rights 

and upon the merits of seeking a settlement in a matter.
154

  The Code of 

Conduct also specifies the manner in which client funds should be handled, 

and provides that they should be held in a designated client account unless 

other arrangements have been made with the client.
155

  Full and accurate 

records concerning client accounts must be maintained.
156

  Funds cannot be 

transferred from client accounts for the purpose of paying lawyers’ fees 

without firstly informing the client in writing.
157

  A lawyer must also be 

insured to a reasonable level against civil liability resulting from his/her 
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legal practice, in light of the nature of the risks associated with his/her 

activities, and where this is not feasible, the client must be informed of the 

potential consequences.
158

  The Code of Conduct also sets out rules 

concerning a lawyer’s relationship with the courts.  A lawyer must abide by 

the rules of the court or tribunal before which he/she appears, and must 

respect the fair conduct of proceedings.
159

  He/she must also be courteous 

and respectful of the court in the course of his/her actions or representations 

on a client’s behalf.
160

  He/she must never give false or misleading 

information to the court.
161

  As far as relations between lawyers are 

concerned, the Code requires lawyers to maintain relationships of trust and 

co-operation between lawyers, and to avoid unnecessary litigation and other 

behaviour which would impact negatively upon the profession.
162

  Lawyers 

from other member states should be treated fairly and courteously as 

professional colleagues.
163

  Where a lawyer is approached by a colleague 

from another member state to take instructions in a matter in relation to 

which he/she is not competent to offer advice, he/she must decline to accept 

the instructions and must instead assist the colleague to identify a lawyer 

who is competent to provide the services being sought.
164

  Fees or 

commission must not be asked for, or accepted, in return for referring or 

recommending a lawyer to a client, nor may a lawyer pay such a fee in 

return for receiving a client referral.
165

  A lawyer is prohibited from 

communicating directly with a person he/she knows to be represented by 

another lawyer without that lawyer’s knowledge and consent.
166

  He/she 

must also ensure that his/her skills are maintained and that he/she is fully 

acquainted with the European dimension of legal practice.
167

  Disputes 

amongst lawyers from different member states must be resolved where 
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possible between the lawyers themselves, and where this is not possible, 

with the assistance of their respective law societies or bar associations.
168

   

Charter of Core Principles of the European Legal Profession 

 

In 2006 the CCBE adopted a Charter of Core Principles of the European 

Legal Profession which compliments the Code of Conduct adopted in 1988.  

The Charter is directed at all of Europe, and is not confined merely to 

countries which are members of the CCBE.  It contains ten principles which 

apply to both national and international rules regulating the legal profession.  

It aims to assist bar associations in establishing and protecting their 

independence and to elucidate for lawyers the essential social function they 

perform.  The Charter is directed at lawyers, decision-makers and the 

general public.  The Core Principles are as follows:  

 

(a) the independence of the lawyer, and the freedom of the lawyer to pursue the 

client’s case; 

(b) the right and duty of the lawyer to keep clients’ matters confidential and to 

respect professional secrecy; 

(c) avoidance of conflicts of interest, whether between different clients or 

between the client and the lawyer; 

(d) the dignity and honour of the legal profession, and the integrity and good 

repute of the individual lawyer; 

(e) loyalty to the client; 

(f) fair treatment of clients in relation to fees; 

(g) the lawyer’s professional competence; 

(h) respect towards professional colleagues; 

(i) respect for the rule of law and the fair administration of justice; and 

(j) the self-regulation of the legal profession.
169

 

 

The CCBE impacts both directly and indirectly upon the regulation of the 

legal profession throughout Europe.  It impacts directly by virtue of both its 

Code of Conduct and its Charter of Core Principles.  It has also impacted 

indirectly through its lobbying at a governmental level regarding proposed 
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legislative reforms which it considers are likely to adversely effect either the 

legal profession or the recipients of its services.  The Code of Conduct’s 

broad and somewhat aspirational contents reflect the difficulty attributed to 

gaining agreement amongst the numerous national law societies which 

comprise the CCBE regarding what precise standards are appropriate, given 

the diverse structures of the various legal professions and the wide variety 

of traditions and practices involved.  Given its generality, the Code of 

Conduct may offer a somewhat limited solution to the problem of double 

deontology whereby a lawyer engaged in international practice must abide 

by the Codes of Conduct of both his/her home state and also that of the host 

states.  However it does provide a useful reference point for national law 

societies to refer to when considering amendments to their national codes of 

conduct and in that way, the potential difficulties associated with double 

deontology may be reduced over time.  The role of the International Bar 

Association in regulating the legal profession will be considered in the next 

section. 

2.8 The International Bar Association 
 

The International Bar Association (IBA) is the paramount organisation 

representing international lawyers, bar associations and law societies.  It 

was established in 1947 by thirty-four bar associations which met in New 

York in order to further the establishment of law and the administration of 

justice globally.  The association is influential in matters of international 

law and it directs the development of the legal profession on a global level.  

It has over 45,000 individual lawyer members and over 200 affiliated bar 

associations and law societies.   

 

The principal aims and objectives of the IBA include facilitating the 

exchange of information between legal associations on a global level; 

supporting the independence of the judiciary and upholding the right of 

lawyers to practice independently and free from duress.  It is also active in 

the promotion of human rights for lawyers via its Human Rights Institute.  

The association provides services for individual lawyers by means of its 
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divisions and committees.  It also supports the activities of both established 

and developing bar associations and law societies.  The association has two 

main divisions which are The Legal Practice Division and The Public and 

Professional Interest Division.  The Legal Practice Division promotes 

information and opinion exchange between members regarding lawyers’ 

practice and professional responsibilities.  It also facilitates communication 

between members and presents opportunities for members to participate in 

activities such as debating and discussing legal practice through its various 

committees, fora and special projects.  The Public and Professional Interest 

Division aims to promote the exchange of ideas concerning the public and 

professional interest activities of lawyers globally.  It is active in the 

promotion of the rule of law and human rights protection, and it also 

facilitates debate between division members and member organisations 

through its Bar Issues Commission (BIC) and other fora.  The role of the 

BIC is to provide members of the IBA with a forum to discuss issues 

concerning law at an international level.  For instance at the 2012 IBA 

annual conference  held in Dublin, the BIC programme included sessions on 

the regulatory response to alternative business structures and the nature of 

legal services, and it also hosted a symposium on the rule of law.
170

  The 

BIC section of the IBA website also has a link to a website dedicated to the 

regulation of the legal profession which provides further links to Codes of 

Conduct for legal professionals in many countries whose law societies and 

bar associations are affiliated to the IBA.
171

   

 

The IBA has several task forces and action groups dedicated to furthering 

understanding and facilitating problem resolution in areas of difficulty for 

lawyers internationally, such as the global financial crisis, illicit financial 

flows and the rule of law.  The task force on the financial crisis has 

suggested that political and economic proposals aimed at alleviating the 

crisis, or at preventing a similar occurrence in future must ultimately be 
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implemented into law and regulation to be effective, a process which will 

give rise to complex legal issues.  The task force is of the view that lawyers 

should therefore contribute to debates concerning the financial crisis and the 

measures to be implemented in its wake.  It also aims to critically analyse 

the views of others who have put forward proposals for regulatory reform, 

and to defend the rule of law as a fundamental principle and a prerequisite 

for the facilitation of free trade.  The task force held a consultative forum 

meeting in April 2012, at which revised standards for the financial action 

task force were agreed.  The financial action task force is the global 

standard setting body for anti-money laundering and for combating the 

financing of terrorism.
172

 

 

The rule of law action group seeks to assist IBA members, both individual 

and member organisations, to be active voices in supporting the rule of law 

within their home communities.  This is in accordance with the IBA 

Council’s Resolution of September 2005, ‘The Rule of Law’ which states as 

follows:  

 

An independent, impartial judiciary; the presumption of innocence; the right to a 

fair and public trial without undue delay; a rational and proportionate approach to 

punishment; a strong and independent legal profession; strict protection of 

confidential communications between lawyer and client; equality of all before the 

law; these are all fundamental principles of the rule of law.  Accordingly, arbitrary 

arrests; secret trials; indefinite detention without trial; cruel or degrading treatment 

or punishment; intimidation or corruption in the electoral process; are all 

unacceptable.
173

   

 

Finally, the task force on illicit financial flows seeks to analyse how illicit 

financial transactions impact upon human rights and create poverty.  It 

                                                 
172

 For more information, see the IBA’s website dedicated to its Financial Action Task 

Force at: <www.ibanet.org/LPD/Task_Force_on_the_Financial_Crisis.aspx>  Accessed 31
st
 

July 2012 
173

 The Resolution may be accessed as a pdf document entitled ‘Rule of Law Resolution – 

adopted by the IBA Council in September 2006’, available at: 

<www.ibanet.org/PPID/Constituent/Rule_of_Law_Action_Group/Overview.aspx >  

Accessed 31
st
 July 2012 

http://www.ibanet.org/LPD/Task_Force_on_the_Financial_Crisis.aspx
http://www.ibanet.org/PPID/Constituent/Rule_of_Law_Action_Group/Overview.aspx


Chapter 2: International Factors which Affect the Regulation of the Legal 

Profession in Ireland 

131 

 

concentrates upon the proceeds of tax evasion and how these can affect the 

enforcement of socio-economic and cultural rights. 

The International Bar Association’s General Principles for the 

Legal Profession 

 

In September 2006 the IBA adopted its General Principles for the Legal 

Profession, which are aimed at establishing a generally accepted framework 

to form the basis of codes of conduct to be adopted by lawyer regulation 

bodies internationally.
174

  Where the IBA General Principles are accepted, 

they promote and further the ideals of the legal profession.  However, they 

do not replace or limit a lawyer’s duty under other relevant national laws or 

rules of conduct, and they do not serve as criteria for the imposition of 

disciplinary measures.  The General Principles require the maintenance of 

lawyer independence so that clients can be given unbiased advice.
175

  A 

client must be given advice based upon a lawyer’s unbiased professional 

judgement regarding the likelihood of success in his/her case, and the nature 

of any representations to be made on his/her behalf.  Honesty, integrity and 

fairness must be maintained by lawyers towards the court, colleagues and all 

others with whom a he/she might make contact upon a professional basis.
176

  

Conflicts of interest are to be avoided, unless permitted either by law, or the 

authorisation of the client.
177

  Confidentiality and professional secrecy must 

be maintained by lawyers in relation to clients’ affairs, both past and 

present, unless otherwise permitted or required either by law or a client’s 

authorisation.
178

   

 

A client’s interests must always be treated as paramount by a lawyer, 

subject to his/her duties to the court and the interests of justice.
179

  A lawyer 

must also honour undertakings given in the course of his/her professional 
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practice.
180

  The freedom of a client to choose a particular lawyer to 

represent him/her must be respected, and a lawyer should be free to either 

select or reject potential clients, unless prevented from so doing by either 

professional rules or law.
181

  A lawyer must also account properly for 

clients’ property, and for property which is held in trust on behalf of a third 

party, and must keep such property separately from his/her own property.
182

  

A lawyer must only accept work within his/her field of competence and 

such work is to be carried out in a timely manner.
183

  Finally, a lawyer, 

though entitled to a reasonable fee for work done, must not generate 

unnecessary work.
184

 

 

Given its sheer size and wide international presence, the IBA is a formidable 

voice for the representation of the legal profession.  It also has a significant 

regulatory impact, directly and indirectly, upon members of the legal 

profession across many jurisdictions.  It impacts directly upon the conduct 

of lawyers not only by virtue of the adoption of its General Principles for 

the Legal Profession, but also due to the work of its various committees in 

shaping best practice in respect of issues such as the prevention of money 

laundering, international tax evasion, the funding of terrorism and the 

protection of human rights.  It also impacts indirectly upon the regulation of 

the legal profession within individual states by means of its campaigning 

activities and lobbying of governments regarding the content of national 

legislation affecting the legal profession and the provision of legal services.  

The following section will consider the impact of the International Law 

Association upon the regulation of the legal profession. 

2.9 The International Law Association 
 

The International Law Association (ILA) was founded in Brussels in 1873.  

It is devoted to the study and development of both public and private 

international law, and the development of understanding and respect for 
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international law.
185

  Its International Committees hold biennial 

conferences, and it is through the work of the Committees that the 

association pursues its aims.  The association enjoys consultative status as 

an international non-governmental organisation with several UN specialised 

agencies.   

The Hague Principles on Ethical Standards for Counsel Appearing 

before International Courts and Tribunals 

 

The Study Group of the ILA on Practice and Procedure of International 

Courts issued The Hague Principles on Ethical Standards for Counsel 

Appearing before International Courts and Tribunals in September 2010.   

The Hague Principles were established in order to give both the courts and 

counsel guidance for the resolution of ethical questions which may arise as a 

consequence of tensions which can occur between duties to a client on the 

one hand, and to the court on the other hand, and to contribute towards 

maintaining high standards of professional conduct for counsel appearing 

before international courts and tribunals.   The Principles apply to all 

persons who appear before an international court or tribunal, or who provide 

legal advice to a party in proceedings before such a court or tribunal.  

Counsel should ensure compliance with both the Hague Principles and also 

any national ethical rules which may apply to him/her.   

 

It is necessary for counsel to strike a balance between the Hague Principles 

and any relevant national code of conduct.
186

  Counsel has a duty of loyalty 

to his/her client which is consistent with his/her duty to the international 

court or tribunal to assist in the fair administration of justice.
187

  Counsel 

must remain independent in performing his/her duties, and ignore personal 

interests or pressures.
188

  Counsel must also perform his/her duties with 

integrity, diligence, efficiency and in a fashion which avoids unnecessary 
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expense or delay.
189

  The confidential nature of information received in the 

course of litigation must be respected.
190

  The Hague Principles govern 

relations with clients.
191

  Counsel must be loyal in the exercise of 

professional responsibilities, and place the client’s interests before his/her 

own or those of any other party.
192

  A high standard of integrity must be 

maintained by counsel, who must also refrain from engaging in conduct 

he/she reasonably believes to be either criminal or fraudulent.
193

  Nor should 

counsel allow another person to engage in such activity on his/her behalf.  

Counsel must avoid conduct which is incompatible with the Hague 

Principles in general.  Professionalism must be maintained by counsel, who 

must also display requisite skill in the course of performing duties, and 

ensure he/she has the necessary time and resources to perform those duties 

effectively.
194

  Counsel must not disclose information divulged to him/her 

by a client whilst acting in a professional capacity, without prejudice to the 

rules of the international court or tribunal. 

 

The Hague Principles also govern conflicts of interest.
195

  They state that 

counsel may not represent two or more clients in the same proceedings 

where there is a reasonable chance of a conflict arising between their 

respective interests.
196

  Nor may a new client be represented where a former 

client is party to the same or related proceedings, or where there is a 

material risk of a breach of confidentiality, unless the former client 

expressly authorises the counsel to represent the new client in question.
197

  

Also, an impermissible conflict regarding a counsel’s personal interests will 

be deemed to exist where he/she has personal links to another party that may 

give rise to a reasonable risk of conflict of interest, or where he/she has a 

material, personal, professional or financial interest in the outcome of a 

matter.  An impermissible conflict will also be deemed to exist where 
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counsel has a reasonable expectation that he/she may be called as a witness 

of fact to give evidence in a matter or where he/she has served in a judicial 

capacity of the international court or tribunal within three years (or any such 

other period which may be specified by the court or tribunal in question).
198

  

Counsel must adhere to the court or tribunal’s rules of conduct, orders and 

directions, act in a fashion compatible with the fair conduct of proceedings 

and address the court or tribunal respectfully.
199

  Counsel must also be 

careful with regard to personal contact with the judiciary, officers and staff 

of the international court or tribunal, especially where a case is pending.
200

  

Any such contact must not compromise the exercise of an independent 

judicial function.   

 

Counsel must present evidence in a fair and reasonable way, and refrain 

from presenting or relying upon evidence that he/she either knows or has 

reason to believe is false or misleading.
201

  When presenting evidence, 

counsel must also comply with the procedural rules of the international 

court or tribunal.
202

  Counsel must treat other counsel, witnesses, third 

parties and officers of the court or tribunal with courtesy and respect.
203

  

He/she must also strive to co-operate effectively with other counsel.
204

  Nor 

should counsel communicate directly with an opposing party where counsel 

has been retained by the party, in the absence of that counsel’s consent, or 

on foot of an order from the international court or tribunal.
205

 

 

According to Kazazi, given the increasing number of international courts 

and tribunals which have been established in recent years, there has been a 

growing need for the establishment of a set of principles governing the 

ethical issues which may arise in such fora, and the ILA’s Hague Principles 
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have been most valuable in satisfying this need.
206

  The aim of the Hague 

Principles are to assist in the promoting of, ‘the fair administration of justice 

and in enhancing the independence and professionalism of counsel in 

international proceedings’.
207

  Rather than providing a set of binding rules 

for international courts and tribunals, the Hague Principles are designed to 

guide these institutions in developing their own codes of conduct to be 

adhered to by counsel appearing therein.
208

  They also provide a set of 

minimum standards for counsel appearing before international courts and 

tribunals, some of whom may not be members of national bar associations 

and who consequently may not be subject to a national code of professional 

conduct.
209

   

2.10 The International Association of Lawyers 
 

The International Association of Lawyers (IAL) was founded in 1927, and 

is concerned with the universal protection and defence of the human rights 

of lawyers.
210

  The association also works to safeguard the right of lawyers 

to freely and independently practice their profession in the absence of 

hindrance, harassment or interference.  The association’s Commission for 

the Protection of the Legal Profession supports the application of the Basic 

Principles on the Role of Lawyers which were adopted by the 5
th

 UN 

Congress on the Prevention of Crime and the Treatment of Offenders.
211

  

This asserts that lawyers must be free to perform their professional duties 

without hindrance, and that the independence of lawyers and their 

professional organisations must be protected within national frameworks of 

legislation. 
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The Turin Principles of Professional Conduct for the Legal 

Profession in the Twenty-first century. 

 

In 2002, the IAL adopted the Turin Principles of Professional Conduct for 

the Legal Profession in the twenty-first century.  These state that it is a 

lawyer’s role to ensure the protection of everyone before the law, and that 

whilst lawyers have a right and duty to practise their profession, they must 

do so in a manner that promotes knowledge and application of the law, 

whilst also protecting the interests for which they are responsible.  The role 

of lawyers must be recognised and respected both within society and by 

authorities, as it forms an essential element of the administration of justice.  

Lawyers must therefore strive to preserve this recognition by providing their 

services in a fair fashion, in accordance with the highest ethical standards 

and cultural norms.  They must also be given access to their clients and to 

all necessary documents so that they can properly defend the interests 

entrusted to them. 

 

Terry has identified a transformation in legal ethics scholarship which began 

towards the end of the twentieth century and has continued since.
212

  This 

transformation has occurred as a result of global and comparative 

perspectives being brought to bear in shaping the nature and content of the 

global ethics debate.
213

  She has argued that the IAL has been a key 

contributor to the international conversation about global legal ethics, and 

has cited the Turin Principles as an important product of that international 

dialogue.
214

  

An Overview of General Principles and International Codes of 

Conduct for the Legal Profession 

 

The Codes of Conduct and the Basic Principles which have been considered 

above offer a variety of perspectives upon the core issue of how lawyers 

ought to behave in the course of representing their clients and in their 
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interactions with one another, both nationally, transnationally and 

internationally.  These regulatory instruments vary in that they may be 

either binding or aspirational.  On the one hand, the IBA General Principles 

and the CCBE Code are binding upon all practitioners whose jurisdictions 

have adopted the instruments, and on the other hand, the UN 

Recommendations and both the Turin and Hague Principles offer a more 

aspirational vision of how the legal profession should conduct itself in 

modern democratic societies.  The degree to which adherence to these 

instruments is enforceable also varies.  Breaches of the CCBE Code and 

IBA Principles may give rise to disciplinary action on the part of national 

regulatory authorities, although they will not be directly enforced by either 

the CCBE or the IBA.
215

  However breaches of the UN Recommendations, 

the Turin or Hague Principles will not necessarily be enforced by national 

regulatory bodies, nor will they be pursued by the ILA or the IAL.   

 

The nature of the activities to which the Codes and Principles apply also 

varies considerably; whereas the IBA General Principles and the CCBE 

Code of Conduct apply to lawyers’ cross border and international activities, 

the ILA Hague Principles apply only to the activities of Counsel appearing 

before International Courts and Tribunals, and the UN Recommendations 

and the Turin Principles apply to all activities of legal professionals, at both 

a national and international level.  Given the generality of much of the 

instruments there is little scope for direct conflict amongst their various 

provisions.  The most notable point of difference arises in respect of 

contingency fees which the IBA General Principles state must be 

reasonable, whilst the CCBE Code of Conduct outlaws the making of a 

pactum de quota litiz.  However the general prohibition is qualified as it 

does not include fees which are charged in proportion to the value of a 

matter where the charging arrangement is part of a recognized fee scale, or 
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is controlled by a competent authority with jurisdiction over the lawyer.
216

  

The instruments serve a variety of purposes beyond the resolution or 

avoidance of the double deontology dilemma. They also have a legitimating 

function in that they justify the lawyers’ professional role in society and 

provide ideological justification for their existence as defenders of both the 

rule of law and the rights of individuals.
217

  Finally, the instruments serve a 

political function in that they signify the existence of rules and regulations 

to govern the activities of legal professionals and are a useful demonstration 

of the self-regulation of the legal profession’s activities on an international 

level.  As such they may be used to justify the argument that state regulators 

need not involve themselves in the imposition of further regulatory 

standards pertaining to the international activities of lawyers.  The following 

section will explore the impact of the process of globalization upon the 

regulation and practice of the legal profession. 

2.11 The Impact of the Globalization Process  
 

This chapter has illustrated that in order to understand how the legal 

profession in Ireland is regulated, it is necessary to look beyond the confines 

of our jurisdiction. It is also necessary to appreciate the influence of 

international forces in the form of the process of globalization.  

Globalization has been defined by Stiglitz as: 

 

[T]he closer integration of countries and peoples of the world which has been 

brought about by the enormous reduction of costs of transportation and 

communication, and the breaking down of artificial barriers to flows of goods, 

services, capital, knowledge and (to a lesser extent) people across borders.  

Globalization has been accomplished by the creation of the new institutions that 

have joined with existing ones to work across boarders.
218

 

 

Guillen has defined globalization as, ‘a process leading to greater 

dependence and mutual awareness (reflexivity) among economic, political 
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and social units in the world, and among actors in general’.
219

 Boon and 

Flood have offered a sophisticated description of the globalization concept 

as ‘a process giving rise to fundamental changes in systems and goals of the 

modern state, [and which] provides a set of values which can be integrated 

with professional ethics.’
220

   

 

Whilst many aspects of the process are broadly welcomed, Stiglitz has 

observed that the economic aspects of globalization have been more 

controversial.  For instance, he has pointed to the effect in developing 

countries of policies of international institutions such as the IMF and the 

World Bank.  The policies which were initially designed to stabilise the 

flow of capital both inwards and outwards have arguably served to stifle 

economic growth and hinder development.
221

  Fox has also observed the 

more toxic effects of globalization which offset its positive aspects, such as 

the flow of ideas and technology, the increase in economic welfare and 

opportunities and the surmounting of national borders.
222

  She has noted;  

 

Relentless pressure from global competition in business to cut costs to be 

‘competitive’ combined with the pressure of multinationals on governments to 

sweeten tax obligations, can tend to squeeze out things that we care about but for 

which we do not have the fighting power (or money) to pay.
223

 

 

Fox has highlighted the role of the law school in training a new type of 

Renaissance lawyer who can effectively respond to the challenge and 

opportunity of globalization in the form of the new global economy, the 

shrinking nation state and the developing networks of global public 

policy.
224

  Law school curricula should incorporate comparative and global 

perspectives and encourage intercultural exchanges at both student and staff 
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level.
225

  Law faculties should also foster multi-disciplinary programmes 

that combine sociology, economics, political science and law to enhance our 

understanding of the impact of globalization upon fairness and social 

cohesion.
226

  

 

On a macro level, Boon and Flood’s ‘globalization’ thesis considers the 

regulation of lawyers’ behaviour from an international perspective.
227

 

Notwithstanding the growing ‘Americanisation’ of world cultures, the 

phenomenon of globalization involves processes of both homogenisation 

and fragmentation, whereby pressures are applied upon society which on the 

one hand tend to unify practices on a global scale, and on the other hand 

tend to fragment processes internationally and transnationally.
228

  The 

financial markets illustrate the homogenisation process, whereby currency 

traders for instance, engage in non-stop global currency transactions, 

unfettered by limited business hours or local customs and practice.  

Facilitated by information technology, and not confined to specific 

geographic locations, currency traders are global inhabitants, whose 

activities are shaped by currency exchange rates as opposed to specific 

national loyalties.  The process of fragmentation on the other hand is 

illustrated by the increased use of contracting out or outsourcing of activities 

by many firms, including law firms.  Whilst Irish law firms have used legal 

process outsourcing to achieve efficiencies within their operations, Ireland 

has increasingly become a destination for international firms looking to 

outsource legal processing work.  Northern Ireland has been particularly 

successful in this regard, with Allen & Overy, a London ‘magic circle’ firm 

succumbing to its attractions as a location for a support office in 2011, and 

the US-based, international law firm Axiom announcing plans in March 

2012 to create over one hundred jobs in Belfast in a legal outsourcing 
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venture.
229

  This shift in organizational culture is primarily economically 

driven, as firms increasingly recognise the favourable cost implications of 

outsourcing work, often to international locations.  There are also the 

advantages and attractions of increased market access, whereby firms with 

an international presence are better placed to compete for business 

opportunities with a transnational or international aspect.   

 

Large accounting firms have been more active than law firms in developing 

their presence internationally.  Flood attributes the accountancy firms’ 

relative success in this regard to their diversification from the auditing 

sector into the areas of management consultancy, and tax and corporate 

reconstruction.
230

  Accountancy firms have also embraced the possibilities 

offered by MDPs more willingly than law firms, who in many jurisdictions 

have been prohibited by regulatory authorities from joining MDPs.  

Concerns regarding the impact of MDPs upon client confidentiality have 

been raised by some members of the legal profession, given that other 

professionals are not bound by such a duty in respect of their clients. 

Forrester has noted that: 

 

Conflicts of interest might often arise within MDPs between lawyers and 

accountants: for example, where an MDP was responsible for producing the 

financial accounts of a company in respect of whose sale its legal services were 

also required.
231

 

 

 Also, a conflict of interest may arise within an MDP  between a legal 

practitioner’s obligation to act in his/her client’s best interest at all times on 

the one hand, and pressure which might be exerted by a practice manager to 

maximise the firm’s profits on the other.  The CCBE has raised concerns 
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regarding the problems which MDPs may present with regard to many 

aspects of lawyers’ professional conduct: 

 

The legal profession is a crucial and indispensable element in the administration of 

justice and in the protection available to citizens under the law … CCBE 

consequently advises that there are over-riding reasons for not permitting forms of 

integrated co-operation between lawyers and non-lawyers with relevantly different 

professional duties and correspondingly different rules of conduct.  In those 

countries where such forms of co-operation are nevertheless permitted, lawyer 

independence, client confidentiality and disciplinary supervision of conflicts-of-

interests rules must be safeguarded.
232

 

 

Flood has argued that law firms face fundamental problems in expanding 

globally, because by their very nature they are inhibited from expanding 

beyond a certain point as a result of the rules of professional conduct, such 

as those relating to the avoidance of conflicts of interest.  These prevent law 

firms from adopting a transactional as opposed to a relational approach to 

business.  Conflict of interest rules can limit a law firm’s ability to expand, 

as the possibility of taking on a new client may be fettered if the firm has 

previously advised its adversary.  There is also the fact that, with the 

exception of EU law, lawyers’ education and training has traditionally 

focused upon national law and given the difference between national 

systems of law, this presents a considerable barrier to those wishing to 

practise either transnationally or internationally.  The central question 

arising here is whether the rules governing the legal profession are 

sufficiently flexible to permit it to benefit from the opportunities for 

expansion which the developing global business culture offers, or whether it 

will prove too inflexible, and in consequence will lose ground and market 

share to other professionals who are willing to adapt in order to meet 

clients’ needs in a growing global context.  Flood warns: 

 

As long as lawyers are tied to particular conceptions of the role of law and operate 

within particular legal systems, others in the international financial field will 

compete aggressively and not feel bound by the ideological and cultural constraint 
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lawyers impose on themselves… At bottom, the problem is the nature of law itself.  

Historically it has been grounded in diverse cultures and has rarely been deployed 

across them in the same manner as accounting or business principles.  In many 

respects then, the forces of globalization are creating a tumultuous environment 

for a potentially endangered species.
233

 

 

The ethical and ideological objections of many lawyers to MDPs appear to 

have impeded the profession from benefiting from the globalization process 

by adapting traditional practice structures to accommodate the needs of 

global clients.  The following section examines the problem of corruption 

and the challenges it presents for the global regulation of the legal 

profession. 

2.12 A Case Study:  Global Anti-Corruption Instruments 
 

The global nature of modern legal practice is aptly illustrated by the 

challenge the legal profession faces from money laundering and corruption.  

Lalountus et al have argued that whilst there is no evidence of a formal link 

between corruption and globalization, there is a positive correlation between 

the phenomena in countries which rank as having middle and higher 

incomes, as classified by the World Bank.
234

  Their analysis of the 

corruption/globalization nexus indicates that, ‘more discretion and 

regulations lead to a higher burden on business, provide incentives to move 

to the underground economy and also to more corruption’.
235

  The link 

between corruption and globalization arises due to many different factors.  

Where there are significant barriers to international trade, bribery of public 

officials will be contemplated more frequently, and in reducing such 

barriers, globalization reduces the likelihood of corrupt practices.  

Furthermore, the structural changes and institutional reforms which foster 

globalization are those which reduce the scope for corruption; these are 

market liberalization, increased competition and transparency of 
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transactions.
236

  Andreas has sounded a note of caution in relation to the 

dearth of scholarship on ‘illicit globalization’, our understanding of which is 

prone to myths and misconceptions.
237

  Andreas has observed that the same 

transformations in communication and finance which facilitate licit business 

transactions may just as readily be used to further illicit transactions.
238

  

Whilst acknowledging that trade liberalization negates the raison of much 

illicit trading which arises due to the desire to evade tariffs and import and 

export duties, Andreas has argued that the prevalence of illicit global 

commerce reflects that the process of globalization is limited and 

incomplete, rather than ‘out of control’.
239

  According to Andreas: 

 

In fact, some of today’s illicit economic activities were only criminalised a few 

decades ago, including trade prohibitions on toxic waste, antiquities, endangered 

species, and money laundering.
240

 

 

In considering the efficacy of the global anti-corruption instruments below, 

it is instructive to reflect upon Andreas’ observation that counterproductive 

policy initiatives may emerge in the rush to ‘do something’ in response to 

flawed or incomplete narratives of illicit globalization.
241

 

 

In 2010 the IBA joined forces with the Organisation for Economic Co-

operation and Development (OECD) and the UN Office on Drugs and 

Crime (UNODC), to conduct a joint survey investigating the role which 

lawyers play in tackling corruption in international business transactions.
242

  

The survey also examined the impact of the international anti-corruption 

regulatory framework and related national legislation having extraterritorial 

effect upon the legal profession.  The objectives of the survey were to 
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establish the degree of risk awareness amongst lawyers regarding 

corruption, to examine their level of understanding regarding methods of 

risk mitigation and to look at the contribution which law firms, law societies 

and bar associations can effectively make in the global fight against 

corruption.  The key international anti-corruption instruments which 

impinge upon European legal practitioners have been implemented by the 

UN, the OECD, the Council of Europe and the EU.   These instruments have 

an indirect impact upon the international and transnational activities of 

lawyers. 

UN Convention against Corruption 

 

The General Assembly of the UN adopted its Convention against 

Corruption in 2003, and it came into force in 2005.
243

  The Convention 

focuses upon the prevention of corruption, its criminalisation, the 

development of international co-operation to fight corruption and asset 

recovery where national wealth has been dissipated as a result of corruption.   

Article 16 of the UN Convention against Corruption states as follows: 

 

16.1  Each party shall adopt such legislative and other measures as may be 

necessary to establish as a criminal offence, when committed intentionally, the 

promise, offering or giving to a foreign public official or an official of a public 

international organisation, direct or indirect, of an undue advantage, for the official 

himself or herself or another person or entity, in order that the official act or 

refrain from acting in the exercise of his or her official duties, in order to obtain or 

retain business or other undue advantage in relation to the conduct of international 

business. 

 

 16.2 Each party shall consider adopting such legislative and other measures as 

may be necessary to establish as a criminal offence, when committed intentionally, 

the solicitation or acceptance by a foreign public official or an official of a public 

international organisation, directly or indirectly, of an undue advantage, for the 

official himself or herself or another party or entity, in order that the official act or 

refrain from acting in the exercise of his or her official duties. 
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In accordance with Article 16 of the Convention, a lawyer who represents or 

advises a client in relation to an international business transaction must 

avoid acting as an intermediary in any such transaction involving bribery or 

corruption. 

OECD Convention on Combating Bribery of Foreign Public Officials 

in International Business Transactions 

 

The OECD Convention on Combating Bribery of Foreign Public Officials 

in International Business Transactions was ratified in 1997 and came into 

force in 1999.
244

  It sets down legally binding standards which criminalise 

the bribery of foreign public officials in the course of international business 

transactions.  The Convention establishes a three phase monitoring system 

for the prevention of bribery in international business transactions.  Phase 

One assesses the strength of a country’s anti-bribery legislation.  Phase Two 

establishes the country’s level of implementation and compliance with the 

legislation.  Phase Three is concerned with enforcement of the Convention’s 

provisions.  The Convention establishes liability on the part of legal persons 

involved in the bribery of foreign public officials.
245

   

Council of Europe Criminal Law Convention on Corruption and 

Civil Law Convention on Corruption 

 

The Council of Europe has adopted two international anti-corruption 

instruments.  The Criminal Law Convention on Corruption was adopted in 

1998.
246

  It requires parties to the Convention to adopt legislation and other 

measures to criminalise the active or passive bribery of domestic or foreign 

public officials, the bribery of domestic or foreign public assemblies and 

also of judges and officials of international courts.  The Convention requires 

parties to criminalise money laundering of the proceeds of corruption 

offences.  It also requires the criminalisation of the aiding or abetting of the 

above-mentioned offences, and promotes co-operation on an international 
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level to outlaw and prevent corruption.  The responsibility for monitoring 

the Convention’s implementation lies with the Council of Europe’s Group 

of States against Corruption (GRECO).  GRECO was established in 1999 in 

order to monitor the compliance of the Council of Europe’s member states 

with its anti-corruption standards.
247

  It encourages compliance with the 

standards using a dynamic process of mutual evaluation and peer pressure.  

The Civil Law Convention on Corruption was adopted in 1999 and provides 

for effective remedies, including the payment of compensation to persons 

who have suffered damage due to acts of corruption.
248

  It encourages 

international cooperation between parties to facilitate such compensation 

claims.  The implementation of the Civil Law Convention on Corruption is 

also monitored by GRECO.   

 

Whilst neither of the Council of Europe’s anti-corruption conventions 

directly mention the legal profession, it is clear that lawyers may potentially 

be involved in the facilitation of asset transfers which are associated with 

bribery or corruption, and as such, they may be deemed to have participated 

in such corrupt activities in contravention of the Criminal Convention.
249

  

Colares has outlined a number of hypothetical scenarios which illustrate the 

challenge which global corruption presents for lawyers when advising 

commercial clients.
250

  He has argued that where an in-house counsel may 

warn against the legitimacy of a proposed transaction on the basis that it 

potentially involves the payment of a bribe rather than a commission: 

 

 [T]he client may be strongly dissuaded from heading counsel’s sound legal 

advice, and worse, the circumstances may cause the client to think counsel is too 

risk averse or merely trying to protect himself from liability.  These perceptions 

can strain significantly the relationship between the client and his attorney’.
251
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Colares has argued that statutes and conventions aimed at preventing global 

corruption cannot be an effective substitute for a lawyer’s reliance upon 

sound professional and ethical judgment when trying to reconcile 

responsibility towards a client on the one hand, and the need to uphold the 

spirit and letter of the law on the other hand.
252

 

The Challenge of International Corruption for Lawyers 

 

The IBA survey results revealed a worryingly low level of knowledge 

amongst the legal profession internationally regarding the international anti-

corruption regulatory framework.  Over 40% of respondents declared 

themselves to have no knowledge whatever about the global anti-corruption 

instruments, although these had binding effect in their jurisdictions.  This 

widespread lack of knowledge regarding anti-corruption instruments 

indicates a similar level of ignorance regarding the potential liability of 

lawyers as intermediaries in international business transactions which 

involve bribery or corruption.  The IBA survey concluded that there was a 

‘dangerous lack of awareness of the international anti-corruption 

instruments amongst legal professionals’.
253

  This is notwithstanding the 

fact that a half of all respondents acknowledged that corruption was an issue 

in their own legal communities, and also for legal professionals in their 

neighbouring jurisdictions.  The survey also found that bar associations, law 

societies and individual firms were not actively engaging their members on 

the problem of international bribery and corruption.  There was a particular 

lack of engagement on the issue with regard to younger and less senior 

members of the legal profession.  The survey recommends that an industry-

wide programme of anti-corruption awareness should be initiated, and that 

individual firms should devise methods to increase awareness amongst their 

personnel of methods to combat international bribery and corruption. 

 

International anti-corruption instruments impact upon the regulation of the 

legal profession on various levels, both direct and indirect.  They illustrate 
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how regulations which are primarily aimed at issues or sectors other than 

legal practice many nonetheless impact significantly upon it.  As such, they 

aptly illustrate the interconnectedness of global regulatory instruments.  

These international anti-corruption instruments also illustrate that in order to 

develop a comprehensive understanding of lawyer regulation, both within 

Ireland, and also on an international level, one must look beyond the 

confines of specific regulations and legislation which directly apply to the 

legal profession, and recognise that a vast array of regulations, legislation 

and codes of conduct may effect lawyers’ practice.  Such regulatory 

influences are not confined to international instruments.  Domestic 

legislation and regulations may also reach beyond national boundaries to 

influence the nature of legal practice in foreign jurisdictions.  Terry cites the 

Sarbanes Oxley Act 2002 in this regard.
254

  Following its enactment, the 

Securities and Exchange Commission (SEC) proposed new rules setting out 

standards of professional conduct for attorneys who appeared before the 

SEC on behalf of issuers.
255

  Initially, the proposed rule contained a very 

broad definition of the phrase “practising before the SEC”, which would 

have encompassed a large number of foreign lawyers and law firms.  The 

SEC received a large volume of responses from foreign lawyers and foreign 

bar associations, seeking amendment of the proposals and ultimately the 

proposed rule was altered to include fewer foreign lawyers.
256

 A further 

example of how one jurisdiction’s regulatory framework may impact upon 

lawyer regulation abroad is to be found in the American Bar Association’s 

                                                 
254

 L Terry, ‘A “How To” Guide for Incorporating Global and Comparative Perspectives 

into the Required Professional Responsibility Course’ (2007) 51 St Louis University Law 

Journal 1135, 1142 
255

 Section 309 of the Sarbanes Oxley Act 2002 set down minimum standards of 

professional conduct for lawyers appearing and practising before the SEC.  Section 307 of 

the Act requires the SEC to establish rules of professional conduct which oblige attorneys 

who have evidence of a material violation of either securities law, a breach of fiduciary 

duty or similar wrongdoing to report the matter to the company’s chief legal officer or its 

chief executive officer, and if the chief legal officer or chief executive does not respond 

appropriately, the attorney must report the matter to the audit committee of the board of 

directors or other committee of the board of directors, where the directors are not in the 

employ of the issuer, or alternatively, the attorney may report the violation directly to the 

board of directors.   
256

 The new rule may be found at 17 Code of Federal Regulations Part 205, Standards of 

Professional Conduct for Attorneys Appearing and Practising before the Commission in the 

Representation of an Issuer, available at:  

<www.law.justia.com/cfr/title17/17cfr205_main_02.html> Accessed 8
th

 Aug 2012. 

http://www.law.justia.com/cfr/title17/17cfr205_main_02.html


Chapter 2: International Factors which Affect the Regulation of the Legal 

Profession in Ireland 

151 

 

(ABA) Model Rule of Professional Conduct 5.5 which concerns Multi-

Jurisdictional Practice (MJP).
257

  Internationally based regulators and 

commentators contributed to the debate within the ABA prior to its adoption 

of two recommendations concerning the regulation of practice of foreign 

lawyers within the US.
258

  Following those discussions, the ABA 

Commission on Ethics 20/20 issued proposals for the modification of Model 

Rule of Professional Conduct 5.5, so that it would apply not only to US 

lawyers providing legal services in states other than that in which they are 

licensed to practice, but also to the provision of legal services by foreign 

lawyers within the US.
259

  The proposed changes apply to foreign lawyers 

who wish to provide services on a temporary basis, and also to foreign in-

house counsel. Their inclusion within the existing Rule 5.5 would establish 

the boundaries of their permitted areas of practice, and subject them to a 

regime of registration and discipline.  Foreign lawyers wishing to provide 

services on a continuous basis within the US must comply with the Model 

Rules for the Licensing and Practice of Foreign Legal Consultants (FLCs) 

which provide for the licensing of foreign lawyers who are of good 

standing, and who have at least five years’ professional experience in the 

state in which they are registered to practice.  The permitted scope of 

practice of FLCs is strictly limited, and they may not advise or represent 

clients in relation to US law unless they have taken advice from a US 

qualified lawyer in the matter.  
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2.13 Concluding Remarks 
 

This chapter has examined the diverse range of regulatory institutions and 

associations which impact upon the regulation of the legal profession at a 

transnational, international and global level.  The many ways in which the 

institutions of the EU have impacted upon the practice of law in member 

states was examined as lawyers increasingly avail of their fundamental 

freedoms to either provide services or establish themselves throughout the 

Union.  The EU’s primary law was examined, along with the secondary 

legislation which applies to the legal services market in the form of 

Directives and Regulations.  Also, the key rulings of the ECJ in relation to 

MDPs, the use of minimum fee schedules and the parameters of legal 

professional privilege as recognised by the ECJ was reviewed.  This 

analysis of the EU’s influence on the activities of the legal profession 

revealed a degree of tension between the efforts of the Commission to bring 

greater competitiveness to the market on the one hand, and the European 

Parliament’s articulation of the view of lawyers’ representative bodies to the 

effect that member states must retain a pivotal role in regulating their legal 

professions in light of individual, national, cultural traditions on the other 

hand.   

 

The role of the Troika in shaping the regulation of the legal profession in 

Ireland was also explored in this chapter.  The Troika’s influence in this 

regard is most evident with the publication of the LSRB 2011, and although 

the final form of the legislation remains to be seen, it heralds the most 

fundamental reform of the legal profession since the foundation of the state.  

The impact of other international institutions including the Council of 

Europe, the UN and the WTO was also examined.  These bodies impact in 

different ways upon the practice of lawyers internationally, and whilst they 

have not all produced binding forms of regulation, they nonetheless affect 

lawyers’ practice given their normative impact upon national rules and 

codes of conduct.  The chapter also looked at the effect of international 

professional associations of lawyers including the IBA, the CCBE, the ILA 

and the IAL in regulating lawyers’ practice.  These bodies affect the 
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activities of lawyers in a variety of ways in many different practice contexts.  

Their examination reveals a highly complex international regulatory 

framework, an understanding of which must present considerable challenges 

to lawyers practising in the transnational or international arenas.   

 

The impact of the globalization process upon lawyers’ practice was also 

considered and it is clear that the profession faces opportunities and 

challenges, perhaps in equal measure, as a result of globalization.  The 

process of globalization is transforming the needs and expectations of 

clients, and in so doing, it challenges the legal profession to devise novel 

globalized solutions to clients’ problems which are increasingly rooted in a 

globalized context.  The chapter concluded with an examination of anti-

corruption instruments which although not explicitly directed at lawyers, 

frequently impact upon their work.  This examination revealed the manner 

in which lawyers’ practice may be influenced by a wide array of regulatory 

provisions beyond those which are primarily aimed at the legal profession.  

What has emerged from the above examination is a complex international 

regulatory framework for the legal profession which is constantly evolving 

due to the myriad of international institutions, associations and processes 

which impact upon the behaviour of lawyers, nationally, transnationally, 

internationally and globally.  The following chapter will seek to identify 

shortcomings in the present system of lawyer regulation in Ireland, with a 

view to identifying whether the regulatory changes contained in the LSRB 

2011 are necessary and sufficient to rectify the weaknesses in the present 

regulatory framework. 
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CHAPTER 3: PROBLEMS WITH THE PRESENT 
REGULATORY FRAMEWORK FOR THE LEGAL 
PROFESSION IN IRELAND 
 

3.0 Introduction 
 

When considering the adequacy of the present regulatory framework 

governing the legal profession in Ireland the following issues should be 

considered: 

 

(1) Why should the legal profession be regulated? 

 

(2) Who should be responsible for its regulation? 

 

(3) Which entities and activities should be regulated? 

 

(4) When should regulation occur? 

 

(5) Where should regulation occur 

 

(6) How should regulation occur?
1
 

 

 

The first of these questions is the most fundamental, as the response to this 

query will affect the answer to the following five questions.  The first 

question requires a regulator to consider the rationale behind the activity of 

regulation, and to articulate the objectives to be attained by means of the 

regulatory process.  This is a beneficial exercise for both the regulator and 

the regulated community.  The identification of the regulatory objectives 

provides a valuable point of reference for a regulator to assist in the task of 

applying the regulations.  The process may also help to justify the 

regulator’s approach to the application of rules in the event that this should 

be challenged or criticized by the regulated community.  The regulated 

community can also more readily understand the regulator’s application of 

the regulations in a given case, where the regulatory objectives have been 

clearly articulated and made known to the community.  This chapter will 

                                                 
1
These six issues have recently been identified by Terry as providing a useful checklist 

against which to assess a regulatory framework for the legal profession.   L Terry et al, 

‘Trends and Challenges in Lawyer Regulation: The Impact of Globalization and 

Technology’ (2012) 80 (6) Fordham Law Review 2261, 2263 
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commence with an examination of the regulatory objectives of the present 

regulatory framework, and it will compare these objectives with those which 

have been articulated in other jurisdictions.  Economics has increasingly 

been used as a tool to examine regulation in a variety of contexts, and 

recently there has been a growing interest in the analysis of law and 

regulation from an economic perspective.  Economics provides a valuable 

perspective from which to consider the relative merits of different forms of 

regulation.  Whilst bodies such as The Competition Authority and The 

National Consumer Council have contributed to an increased understanding 

of law in the context of market choices, the traditional modes of thinking 

regarding the regulation of the legal profession have been resistant to 

change.
2
  Therefore this chapter seeks to explore the question of why the 

legal profession should be regulated from an economic perspective.  

 

The issue of who should regulate the lawyers has been the subject of much 

debate within the legal profession, in wider society, and also amongst 

politicians and economists.  Much of this debate has focused on the issue of 

whether the legal profession should be its own primary regulator - whether 

it should it be self-regulating - or whether a co-regulatory model should be 

deployed, whereby outside agencies, often associated with the executive, 

legislative or judicial branches of the state should perform a regulatory 

function.   

 

The question of which entities and what activities should be regulated is 

important, given that there has been an international movement towards 

regulating legal services as they are provided by firms, as opposed to 

regulating services which are provided by individuals.  The question of 

whose activities should be regulated is also relevant, given that legal 

services are increasingly provided (in other jurisdictions) by paralegals such 

as conveyancers and legal executives, and also by MDPs, which include 

non-lawyers such as accountants or tax consultants.  Regulation of legal 

services at the level of the firm rather than the individual practitioner has 

                                                 
2
 A Devlin, ‘Law and Economics’ (2011) 46 Irish Jurist 166 
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recently been adopted in England and Wales, where the Solicitors 

Regulation Authority (SRA) is responsible for regulating not only solicitors, 

but also the firms in which they work.
3
   Neary has argued that the failure to 

regulate legal practice at firm level has given rise to ongoing unhappiness 

regarding the cost and effectiveness of legal services provision in Ireland, 

and also to an assumption amongst practitioners that the law firm entity 

operates outside the scope of regulation.
4
 

 

We believe the problem lies not with how the profession is regulated, but what 

exactly is being regulated? If the aim of regulation is to protect the public interest, 

and encourage a cost effective, innovative and consumer friendly legal profession, 

then there needs to be a shift in regulatory emphasis away from regulating the 

individual solicitor towards the regulation of the economic unit, the law firm.
5
 

 

The traditional approach to the timing of regulatory intervention in Ireland 

is typical to that which is adopted in many jurisdictions, whereby the 

majority of interventions occur ex post, following a complaint initiated by a 

client, colleague or a member of the judiciary.  On occasion however, 

disciplinary intervention may occur in Ireland upon foot of a random audit, 

carried out in accordance with the Solicitor Accounts Regulations.
6
  In 

contrast to the predominantly ex post Irish approach, an ex ante model of 

intervention has been adopted in New South Wales (NSW).  The NSW 

Legal Profession Act 2004 requires incorporated legal practices to develop 

appropriate management systems which address ten specific objectives, 

such as the avoidance of conflicts of interest and the establishment of 

appropriate costs disclosure and billing policies.  This ex ante approach to 

regulatory intervention allows the Office of the Legal Services 

Commissioner (OLSC) to implement an ‘education-towards-compliance’ 

policy, which seeks to work in partnership with the legal profession to 

                                                 
3
 For a description of firm based regulation, see the SRA website:  

<http://www.sra.org.uk/sra/legal-services-act/faqs/02-terms-and-concepts/What-do-you-

mean-by-firm-based-regulation.page>  Accessed 8
th

 Sept 2012  
4
 A Neary & F O’Toole, The Blueprint Report: A Review of the Legal Profession in Ireland 

and a Vision for Irish Law Firms (Anne Neary Consultations, 2011) 140 
5
 Ibid 140 

6
 SI 204/84.  In accordance with section 29 (1) & (2) of the Solicitors Accounts Regulations 

1984, the Council of the LSI has, on it own motion, powers to inspect solicitors’ accounts. 

http://www.sra.org.uk/sra/legal-services-act/faqs/02-terms-and-concepts/What-do-you-mean-by-firm-based-regulation.page
http://www.sra.org.uk/sra/legal-services-act/faqs/02-terms-and-concepts/What-do-you-mean-by-firm-based-regulation.page
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reduce the level of consumer complaints.  This is in contrast to the adoption 

of a confrontational approach that may have the effect of provoking an 

equally confrontational or evasive response from the legal profession.  The 

NSW approach has had considerable success, with a 67% reduction in the 

level of consumer complaints being received following the adoption of the 

proactive appropriate management system approach.
7
    

 

Nowadays, regulators of the legal profession are confronted with the 

question of where regulation should occur.  This question arises as a result 

of technological advances such as cloud computing, the development of 

modern business practices such as outsourcing and also the process of 

globalization.  The latter has given rise to an increased emphasis upon 

international and transnational aspects of legal practice for many lawyers. 

Together, these developments prompt the question of whether a regulator 

which is geographically rooted in one jurisdiction can adequately oversee all 

aspects of the legal profession’s activities.  Terry has argued that there is a 

fundamental mismatch between the virtual practice world and the 

physically, defined regulatory world.
8
  This chapter will consider this 

mismatch from an Irish perspective.  

 

The chapter continues with an examination of the question of how the legal 

profession is currently regulated.  A single regulatory approach is adopted in 

Ireland with regard to all lawyers and firms regardless of the nature of their 

individual areas of practice; in particular whether they provide services to 

corporate or private clients.  Corporate clients tend to be repeat users of 

certain legal services, and they are often highly knowledgeable regarding 

the service being supplied.  In contrast, private clients tend to use legal 

services on a ‘once off’ basis, and frequently lack knowledge regarding the 

service being provided.  Whether a single regulatory approach should be 

                                                 
7
 C Parker, et al, ‘Regulating Law Firm Ethics Management: An Empirical Assessment of 

an Innovation in Regulation of the legal Profession in New South Wales’ (2010) 37 Journal 

of Law and Society 466,485, in L Terry et al, ‘Trends and Challenges in Lawyer Regulation 

(FN1) 2679 
8
 Ibid 2680 - 2681 
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applied to such a diverse range of service providers is open to question.
9
   

Another issue to consider in the context of how regulation of the legal 

profession should occur concerns the relative merits of adopting a rules-

based approach as opposed to focusing upon the attainment of specific 

outcomes through the use of a principled-based approach to regulation.  The 

present system of regulation of the legal profession reflects aspects of both 

these approaches, with the main statutory provisions pertaining to the legal 

profession being primarily rules-based, and the codes of conduct governing 

the legal profession reflecting a more principles oriented approach.  The 

question arises whether the correct balance of rules and principles exists in 

the current regulatory framework. 

 

When considering the necessary characteristics of good regulation, the 

OECD’s 2005 Report ‘Guiding Principles for Regulatory Quality and 

Performance’ is instructive. This states that good regulation should fulfil the 

following criteria: 

 

(i) serve clearly identified policy goals, and be effective in achieving those 

goals; 

(ii) have a sound legal and empirical basis; 

(iii) produce benefits and justify costs, considering the distribution of effects 

across society and taking economic, environmental and social effects into 

account; 

(iv) minimise costs and market distortions; 

(v) promote innovation through market incentives and goal-based 

approaches; 

(vi) be clear, simple, and practical for users; 

(vii) be consistent with other regulations and policies, and 

(viii) be compatible as far as possible with competition, trade and investment-

facilitating principles at domestic and international levels.
10

 

 

                                                 
9
 Flood has questioned the suitability of the provisions of the Legal Services Act 2007 for 

regulating Global Professional Service Firms.  J Flood, ‘The Re-landscaping of the Legal 

Profession: Firms and Professional Re-regulation’ [2010 - 2011] Current Sociology 11 – 12  
10

 OECD ‘Guiding Principles for Regulatory Quality and Performance’ (OECD, 2005).  

Cited by L Terry et al, ‘Adopting Regulatory Objectives for the Legal Profession’ (2012) 

80 (6) Fordham Law Review. 2685, 2689   
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Whilst these characteristics have been selected as desirable for all types of 

regulation in general, and were not designed for exclusive application to the 

legal profession, they nonetheless serve as a valuable reference point to 

facilitate a critical analysis of the regulatory regime for the legal profession 

in Ireland today.  This chapter will also consider the merits of the present 

system of regulating the legal profession in Ireland in light of the OECD 

criteria.   

 

The chapter concludes by presenting the findings of a quantitative study of 

professional misconduct amongst Irish solicitors.  Professional misconduct 

amongst lawyers presents similar problems for regulators globally, with a 

considerable degree of similarity emerging in the nature of offending 

patterns of behaviour across the jurisdictions.
11

  One common theme of 

professional misconduct internationally is that there is often a financial 

aspect to the wrongdoing.  This study seeks to identify the most common 

facets of professional misconduct amongst Irish solicitors and offers 

suggestions for further research to improve our understanding of this 

problem.  It also seeks to examine whether the present regulatory response 

to the issue of professional misconduct can be improved. 

3.1 The Rationale for Regulating the Legal Profession in 
Ireland 
 

In order to make an informed judgment as to whether the regulatory regime 

for the legal profession in Ireland is fit for purpose, it is firstly necessary to 

identify the purpose or objectives of the regime.  A good system of 

regulation would undoubtedly result in fewer complaints from consumers 

concerning substandard provision of services, or the levying of excessively 

high fees.  But whilst the enhancement of consumer satisfaction and welfare 

is one important reason for the regulation of the legal profession, it is not the 

only one.  The regulation of the legal profession is important to ensure the 

                                                 
11

 R Abel ,Lawyers in the Dock: Learning from Attorney Disciplinary Proceedings OUP 

2010: Lawyers on Trial: Understanding Ethical Misconduct OUP 2011, N Doornbos & L 

De Groot-Van Leeuwen, ‘Incorrigible Advocates’ [2012] 15 (2) Legal Ethics 335, A Boon 

& A Whyte, ‘Icarus Falls: The Coal Health Scandal’ [2012] 15 (2) Legal Ethics 227; M 

Davies, ‘Solicitors, Dishonesty and the Solicitors’ Disciplinary Tribunal’ (1999) 6 (2) 

International Journal of the Legal Profession 141 
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proper administration of justice and also to establish legal certainty, both of 

these objectives being for the benefit of wider society, and not simply for 

the benefit of an individual client.
12

  Davies has observed that lawyers 

mediate and adjudicate regarding both entitlements and obligations, thereby 

contributing to the maintenance of networks of “governmentality”.
13

  This 

refers to the way that lawyers make an important contribution to the 

functioning of the state, and also facilitate the process of government. The 

participation of lawyers in the political process also contributes towards the 

maintenance of such networks.  The disproportionate number of lawyer 

legislators compared to non-lawyer legislators has been well documented 

internationally, with between 40 and 50% of US Congress members being 

lawyers over the course of the last two hundred years.
14

  Eulau and Sprague 

have argued that lawyers’ involvement in politics is more common than 

amongst non-lawyers because their frequent contacts with politically active 

people enables them to become easily integrated within the political 

community.
15

 They have also argued that lawyers tend to belong to 

politically active families, and that they are more likely to be involved in 

party politics.  According to Meinhold and Hadley, ‘[t]he impact of legal 

training on the behaviour and attitudes of party political activists is 

considerable and reinforces the importance of lawyers in politics’.
16

 Paik et 

al have drawn attention to the bridge which lawyer politicians provide 

between organisations to which they are affiliated and the political 

community, and also to their valuable fundraising potential.
17

  They have 

also argued that lawyers’ networks, both formal, such as those arising as a 

result of involvement in law firms and professional representative 

associations, and informal networks which arise as a consequence of 

                                                 
12

 The Competition Authority ‘Competition in Professional Services: Solicitors and 

Barristers’ December 2006. 1  
13

 M Davies, ‘The Demise of Professional Self-Regulation? Evidence from the “ideal type” 

professions of medicine and law’ (2010) Professional Negligence 5 
14

 R Eakins, ‘Lawyers in the Legislature: The Case of Ohio’ (2006) 43 (4) The Social 

Science Journal 717 
15

 H Eulau & J Sprague, Lawyers in Politics: A Study of Professional Convergence (Bobbs-

Merrull, 1964) 
16

 S Meinhold & C Hadley, ‘Lawyers as Political Party Activists’ (1995) 76 (2) Social 

Science Quarterly 364 
17

 Paik et al, ‘Political Lawyers: The Structure of a National Network’ (2011) 36 (4) Law 

and Social Inquiry 892, 912 
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attendance at churches, synagogues or children’s soccer games, serve as a 

foundation for building alliances in relation to public policy.
18

  The 

influence of lawyer-politicians has been examined by Halliday and Nelson, 

who have referred to the work of Heinz to show how the legal profession 

has been influential in drawing up Criminal Codes of Law, and how 

American state legislatures have delegated legislative drafting 

responsibilities to lawyers’ representative associations, such as the Chicago 

and Illinois Bar Associations.
19

 Heinz has argued that corporate clients exert 

a stronger influence than their private client counterparts over their lawyers. 

This influence is carried over into the political arena, and shapes the 

activities of corporate-lawyer-politicians.  However Heinz has also been 

critical of attributing a discernable political function to such corporate-

lawyer-politicians, and has argued that there is a vacuum at the centre of the 

American legislative network space that is filled by neither non-lawyers nor 

lawyers.
20

  Thus lawyers’ regulation has a political dimension, their work 

being essential in maintaining the functioning of a modern, democratic state.  

A thorough exploration of the rationale behind the regulation of the legal 

profession will also assist in answering the other questions which this 

chapter seeks to answer, namely who should regulate the legal profession? 

What entities should be regulated?  When should regulation occur? Where 

should regulation occur? And finally, how should the regulation of the legal 

profession occur? 

 

Terry has argued that the articulation of regulatory objectives serves several 

functions.
21

  It is helpful for both the regulators and the regulated 

community in deciding how regulations should be interpreted and applied in 

particular circumstances. The clear identification of the purpose to be served 

by a regulatory regime assists the legal profession in negotiating with 

                                                 
18

 Ibid 908.  According to Paik et al, the politicians to the right of the spectrum have been 

much more successful in developing such networks than their counterparts on the left of the 

spectrum. 
19

 T Halliday & R Nelson, ‘Lawyers, Structure and Power: A Tribute to John Heinz’ (2011) 

36 (4) Law and Social Inquiry 885, 887 
20

 Ibid 888.  Citing J Heinz, ‘Lawyers’ Professional and Political Networks Compared: 

Core and Periphery’ (2011) 53 (2) Arizona Law Review 455, 482 - 485 
21

 Ibid 2687. 
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government and other bodies regarding how that regime impacts upon legal 

practice.  It also facilitates public debate regarding legislative proposals and 

regulatory change.  

 

Terry has drawn up a model set of regulatory objectives which she offers as 

a template to facilitate the debate about regulatory objectives, the adoption 

of which may be contemplated by a particular jurisdiction.  These are as 

follows: 

 

1.  Protection of clients; 

2.  Protection of the public interest; 

3.  Promoting public understanding of the legal system and respect for the rule of 

law; 

4.  Supporting the rule of law and ensuring lawyer independence sufficient to 

allow for a robust rule-of-law culture; 

5.  Increasing access to justice (including clients’ willingness and ability to access 

lawyers’ services); 

6.  Promoting lawyers’ compliance with professional principles (including 

competent and professional delivery of services); 

7.  Ensuring that lawyer regulation is consistent with principles of “good 

regulation”
22

 

 

Whereas both Terry’s and the OECD’s regulatory objectives promote the 

idea of social justice, the OECD objectives differ from Terry’s in that they 

explicitly promote the attainment of market liberalisation as a means of 

achieving enhanced consumer welfare and an equitable society. Given that 

the current interest in regulatory objectives has emerged in the wake of their 

inclusion in the UK’s Legal Services Act (LSA) 2007, it is not surprising 

that they were not included in the Solicitors Act 1954.  For reference, 

section 1 of the LSA 2007 states: 

 

(1) In this Act a reference to “the regulatory objectives” is a reference to the 

objectives of- 

(a) protecting and promoting the public interest; 

(b) supporting the constitutional principle of the rule of law; 

                                                 
22

 L Terry, ‘Adopting Regulatory Objectives for the Legal Profession’ (2012) (FN 10) 2734 
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(c) improving access to justice; 

(d) protecting and promoting the interests of consumers; 

(e) promoting competition in the provision of services within subsection 2 

[referring to authorized persons]; 

(f) encouraging an independent, strong, diverse and effective legal profession; 

(g) increasing public understanding of the citizen’s legal rights and duties; 

(h) promoting and maintaining adherence to the professional principles. 

 

By contrast, the long title of the 1954 Act more prosaically sets out its 

function as being ‘to provide for the admission, enrolment and control of 

solicitors of the courts of justice and to provide for other matters connected 

with the matters aforesaid.’  The 1954 Act does not explicitly refer to any of 

the issues which were contained in Terry’s list of ideal regulatory 

objectives.  Hogan has stated that the enactment of the 1954 Act, ‘was the 

culmination of efforts extending over more than a decade by the Law 

Society to amend and update the law on the regulation (more precisely, the 

self-regulation) of the solicitors’ profession.’
23

  The 1954 Act confers self-

regulatory status upon the profession by granting powers to the LSI to make 

regulations in relation to all matters covered by the Act, or to matters which 

are prescribed ‘as being the subject of regulations’.
24

  Thus insofar as there 

is any discernable objective in the 1954 Act, it might be described as the 

establishment of the self-regulation of the solicitors’ profession upon a 

statutory basis.   

 

The 1960 Act also omitted to identify regulatory objectives, its key purpose 

being the amendment and extension of the 1954 Act.  As was seen in 

Chapter 1, it was primarily aimed at rectifying the constitutional flaws 

which emerged in the 1954 Act shortly after its enactment.  The subsequent 

amending legislation has similarly failed to offer any further enlightenment 

with regard to the overall objectives of the statutory framework.
25

  Again 

this was in keeping with legislative drafting practice of the day, with the 

                                                 
23

 D Hogan, ‘The Society from Independence to 1960’ in E Hall &D Hogan (eds), The Law 

Society of Ireland (1852 – 2002) (Four Courts Press, 2002) 86 
24

 Solicitors Act 1954 s 5 
25

 Solicitors (Amendment) Act 1994, Solicitors (Amendment) Act 2002, Civil Law 

(Miscellaneous Provisions) Act 2008 and Civil Law (Miscellaneous Provisions) Act 2011 
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identification of regulatory objectives generally not being articulated until 

post 2007.   

The Economic Argument for the Regulation of the Legal Profession 

 

From an economic perspective, the objective of regulation is the correction 

of market failures. In revealing these, economic analysis provides a means 

to identify policies aimed at the alleviation of such failures.  In the context 

of the provision of legal services, two particular factors may be identified 

which contribute towards market failure, and as such, they may be used to 

justify regulatory intervention.  These are information asymmetry and 

externalities.   

Information Asymmetry 

 

The provision of a legal service is, in economic terms a ‘credence good’, the 

quality of which is less discernable by a client than it is by its provider.
26

  

Not only is a client reliant upon the lawyer to supply him/her with a good 

quality service, he/she must also rely upon the lawyer to identify the 

particular service which should be supplied in order to resolve an issue.  The 

lawyer therefore performs two separate roles; firstly that of agency whereby 

the client’s needs are identified, and secondly there is the service function 

whereby the identified service is supplied to the client.  The lawyer’s dual 

function in the circumstances gives rise to a moral hazard, as a result of the 

potential for oversupply of services, and this in turn creates the need for 

regulatory intervention, to protect the client from being exploited by the 

service provider.   

 

A further problem which arises due to information asymmetry has been 

described by Akerlof as ‘the lemons problem’.
27

  This refers to the process 

of ‘adverse selection’ to which clients may resort when they are unable to 

judge the quality of a credence good on offer.  In these circumstances, a 

                                                 
26

 F Stephen  & J Love, ‘Regulation of the Legal Profession’ Encyclopaedia of law and 

Economics 989.  Available at:  <http://encyclo.findlaw.com/5860book.pdf> Accessed 12
th

 

Sept2012  
27

 G Akerlof, ‘The Market for ‘Lemons’: Quality Uncertainty and the Market Mechanism’ 

(1970) 84 (3) Quarterly Journal of Economics 488 
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client will be reluctant to pay a high price for the service, and will opt 

instead for a service provided at a lower cost.  This adverse selection 

process gives rise to a general deterioration in the quality of services on 

offer, as eventually, there is no longer an effective market for high quality 

services.
28

  Antonioni and Flynn have argued that the ‘lemons’ problem was 

responsible for exacerbating the credit crunch which occurred globally in 

the wake of the collapse of Lehman Brothers.
29

  This was because lenders 

feared that borrowers were ‘lemons’, and this fear resulted in a drying up of 

credit.  It is arguable that the ‘lemons’ phenomenon also resulted in the 

rapid shrinking of the professional indemnity insurance market for solicitors 

in Ireland which occurred in 2010 and 2011, when four leading insurers 

abandoned the market, and the Solicitors Mutual Indemnity Fund became 

insolvent.
30

  The insurers experienced information asymmetry, and were 

unable to adequately identify good quality legal services providers from the 

‘lemons’.  The potential for information asymmetry to arise is reduced in 

circumstances where the service user regularly purchases legal services, and 

by virtue of his experience, is better able to make an informed judgment 

regarding the quality of service being offered.  This observation may be 

used to support the proposition that business and corporate clients require 

less regulatory protection than private clients.
31

   

 

Various regulatory interventions may alleviate the market failure which 

arises due to information asymmetry.  Spigelman has identified these as the 

requirement for lawyers to obtain certain educational qualifications, the 

enforcement of professional ethical obligations, the imposition of fiduciary 

duties, compulsory insurance and the use of mandatory or recommended fee 

scales.
32

  Spigelman has suggested that the ‘lemons’ problem might be 

alleviated in Akerlof’s original formulation of the phenomenon by the 

                                                 
28

 The term ‘lemons’ refers to used cars of inferior quality, which featured in Akerlof’s 

original exposition of his theory. 
29

 P Antonioni & S Flynn, Economics for Dummies (John Wiley & Sons Ltd, 2011) 333 
30

 A Neary, ‘Cause and Effect’ (2011) 105 (7) LSG 33 
31

 See ch 3 s 3.6.1 for a fuller discussion of the issue of whether regulation of the legal 

profession should be ‘client specific’.   
32

 J Spigelman, ‘Are Lawyers Lemons? Competition Principles and Professional 

Regulation’ 29
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establishment of a trusted independent organisation to verify the quality of 

used cars.  The award of a quality mark to legal service providers by an 

independent authority may serve a similar function in reducing market 

failure as a result of information asymmetry.  Neary and Rowe have recently 

announced the introduction of a new quality risk-management standard for 

Irish solicitors, the award of which will assist practitioners in obtaining 

lower cost insurance cover.
33

  Those who obtain the standard distinguish 

themselves in the market as ‘non-lemons’ who pose less risk to an insurer. 

Externalities 

 

Another cause of failure in the market for legal services arises due to the 

problem of externalities.  These arise where the quality of service being 

provided affects others than the actual recipient of the service.  For example; 

wider society may be deemed to have accrued a benefit from the 

establishment of legal certainty regarding the point of law at issue in a 

particular case, and also due to the proper administration of justice, in a case 

where the quality of legal service received was of a high standard.  Both the 

establishment of legal certainty and the proper administration of justice are 

positive externalities associated with the provision of good quality legal 

services.  Similarly, where the quality of service received by a client is of a 

poor quality, it is not only the individual client who suffers loss in the 

circumstances.  Wider society also pays a price in terms of legal uncertainty 

and weaker administration of justice. Negative externalities also arise due to 

the failure to properly establish legal certainty on the relevant point of law, 

and also as a consequence of the failure to secure the proper administration 

of justice in the matter.  Where a lawyer experiences a conflict of interest, 

this may also give rise to a negative externality.
34

  Where a client receives a 

service the provision of which has given rise to positive externalities, he/she 

will be disinclined to pay for that element of the benefit which accrued to 

others as a result of the service performance, as a consumer is generally 

only willing to pay for a benefit which directly accrues to him/her.   
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The provision of high quality legal services constitutes a form of public 

good, because it gives rise to positive externalities.  Such public goods will 

tend to be under produced in a free market, because producers are unable to 

exclude non-paying recipients from gaining benefits due to the service 

provision.
35

  Regulation, by means of the implementation of fixed scale fees 

is one means of correcting the market failure which occurs due to positive 

externalities.  Regulation may also be implemented to correct market failure 

which arises as a result of negative externalities.  Such regulations might be 

aimed at ensuring that providers of legal services are trained to a high 

standard, so that poor quality services are not provided in the first instance.  

Regulation to reduce the problem of negative externalities may also be 

effected via the imposition of civil liability in the tort of negligence, where 

the quality of legal service provided falls below the reasonable standard of 

care, and where the client has suffered harm as a consequence, or 

alternatively, where the provision of inadequate legal services gives rise to 

the imposition of a sanction by professional bodies such as the LSI, BCI, 

BPCT, BPCAB or the SDT.  Apart from the problem of market failure, Van 

den Bergh has identified a further public interest based rationale for state 

intervention in the market for legal services as being the state’s desire to 

achieve distributive justice.  The imposition of price regulation by the 

setting of maximum price schedules can be adopted in order to secure 

access to legal services for those on a low income, and as such, they may 

help to vindicate constitutional rights.
36

  

 

Economic analysis may also be applied to facilitate some useful insights 

into the effect of self-regulation on the market for legal services, which has 

been described as the ultimate form of regulatory capture.
37

  This is the 

process where a regulated entity effectively hijacks the regulatory function 
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of the regulator with the result that regulation occurs for that entity’s own 

benefit rather than in the public interest.  Where self-regulation occurs, there 

is also the potential for rent-seeking behaviour.  A self-regulating legal 

profession can erect barriers to entry, to create a permanent under-supply of 

services, with a view to ensuring that members of the profession have a 

constant supply of work.  A self-regulating legal profession may also adopt 

mandatory or recommended fee schedules as a means of ensuring high 

incomes for its members.   Whilst cartels may be notoriously difficult to 

sustain when they have a large membership, the legal profession has a 

relatively small membership.  The self-regulating legal profession appears 

to display some cartel-like features, in that it can generate economic rents, 

and deploy entry barriers to maintain a level of income stability for its 

members.  The compact nature of the profession also allows it to efficiently 

lobby government in the event that the group’s financial interests are 

challenged, because the benefits which can be accrued from joint lobbying 

endeavours significantly outweigh the cost associated with such efforts.  

This is in contrast with the position of consumers of legal services.  They 

are a diverse group of individuals, and the costs involved in order for them 

to present a unified challenge to the rent-seeking behaviour of a self-

regulating legal profession outweigh the expected benefits which might be 

achieved from such efforts.
38

  The amalgamation of The Competition 

Authority and The National Consumer Authority which is due to take place 

following the enactment of the Competition (Amendment) Bill 2011, will go 

some way towards alleviating the inequality of arms which currently exists 

between the legal profession on the one hand, and consumers of its services 

on the other.
39

  The following section looks at the question of who should be 

responsible for regulating the legal profession. 
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3.2 Who should be responsible for regulating the legal 
profession? 
 

This section will consider the findings of a series of reports which have been 

commissioned by public authorities over the last two decades, and which 

have made findings regarding who should be responsible for the regulation 

of the legal profession in Ireland.  Several of the reports have been critical 

of the current system of self-regulation, and the advantages and 

disadvantages of self-regulation will therefore also be considered.  The 

section commences with a consideration of the recommendations of the Fair 

Trade Commission Report 1990 for changes to the regulation of the legal 

profession. 

3.2.1  The Fair Trade Commission Report 1990 

 

Barristers in Ireland are regulated by both the Honorable Society of Kings 

Inns (HSKI) and the Bar Council of Ireland. The Fair Trade Commission 

compiled a report on the legal profession for the Minister for Industry and 

Commerce in 1990.
40

  This was critical of the HSKI’s educational activities, 

and the manner in which it controls the entry of barristers into the 

profession.  Holders of an approved law degree are eligible to apply for the 

Degree of Barrister-at-law.  Those without an approved degree must obtain 

a Diploma in Legal Studies from the HSKI, and will then be eligible to 

apply for the Degree of Barrister-at-Law.  The Commission was also critical 

of the requirement for students to attend commons on twenty occasions, 

presumably on the basis that the requirement served no discernable function 

in enhancing the legal skills of attendees.  Concerns were also raised 

regarding the disciplinary powers of the HSKI, which the Commission 

argued were most probably unconstitutional, given the ruling of the 

Supreme Court in O’Farrell.
41

  It may be implied from the O’Farrell ruling 

that it would be unconstitutional of the HSKI Benchers to disbar a barrister, 

because although O’Farrell concerned a solicitor, the essence of the ruling 
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was that the disbarment of a legal professional was a judicial function.  In 

the case of barristers who are called to the Bar by the Chief Justice of 

Ireland, the power to disbar ought to lie with the Supreme Court (contrary to 

solicitors, who are admitted to the profession by the President of the High 

Court and who accordingly may be disbarred only by the President of the 

High Court).   

 

The Fair Trade Commission also expressed surprise at the role of the 

judiciary within the HSKI in matters relating to the barristers’ profession.  

The Commission recommended that neither the Bar Council nor the HSKI 

should either disbar or disband a barrister: 

 

At this stage, it seems appropriate that the Commission should express its surprise 

at the involvement of the judiciary with the barristers’ profession through the 

institution of Kings Inns.  There seems no sound reason for any aspect of the 

profession of barrister to be influenced by the direct participation of the judiciary.  

Barristers are subject to the authority of the judges in their courts, judges can 

complain to the Bar Council about the behaviour of barristers, and no further 

involvement would appear to be warranted… If Kings Inns were to retain any 

disciplinary function however, we consider the judiciary should play no part in 

that function, and that a lay presence might be introduced.  Furthermore, the 

Commission considers that the association of the judiciary with the Kings Inns 

might be carefully re-examined in the light of the remaining functions of Kings 

Inns after account has been taken of our recommendations in the field of discipline 

and other matters.
42

 

 

Complaints from fellow members of the Bar regarding a barrister’s conduct 

are considered by the Bar Council’s Professional Practices Committee, 

whilst complaints regarding a barrister’s conduct from a member of the 

public, a solicitor or a client are considered by the Bar’s Professional 

Conduct Tribunal.  Until recently, there has been just one recorded case of a 

barrister having been disbarred due to professional misconduct by the HSKI 

in its entire 470-year history.
43

  However on the 11
th

 of January 2012 history 

was made when the HSKI disbarred Patrick Russell, who was found guilty 
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of “disgraceful acts of professional misconduct”.
44

 Following a complaint 

that he had acted unprofessionally insofar as he falsely informed the 

complainant that a named solicitor was acting on his behalf in a matter, 

caused the complainant to make a substantial payment to him in order to 

pursue an appeal and falsely told the complainant that his claim had been 

settled and a substantial sum in compensation was pending, the Supreme 

Court having made a ruling in his favour.  By his conduct in this regard Mr 

Russell failed to ‘uphold the standard set out in the Code of Conduct, and 

the dignity and high standing of the profession and their (sic) own standing 

as members of the profession’, as required by The Code of Conduct of the 

Bar.
45

  The Disciplinary Committee found that such wrongdoing also 

constituted a breach of the General Rules of the HSKI.
46

  The Benchers, 

having considered the Disciplinary Committee’s Report of the 7
th

 October 

2011, confirmed its findings and also endorsed the Disciplinary 

Committee’s recommended sanction that Mr Russell should be disbarred.   

 

More recently, the case of Alan Toal epitomises all that is lacking in the 

current system for regulating barristers’ misconduct.
47

  Following the 

finding of the BPCT that Toal, a former garda, had used threatening and 

aggressive behaviour towards a client, and had also accepted money directly 

from a client, his case is due to be completely reheard by the DC of the 

HSKI.  The original complaint was made to the BCI in 2010, yet three years 

later, the complainant has yet to see a final resolution of the matter, 

notwithstanding the findings of the BPCT.  The current barristers’ 

disciplinary procedure, which involves the complete rehearing of the facts 

of a case by the DC undermines the role of the BPCT in the disciplinary 

process, and adds unnecessary delay to the disciplinary process, with 

resultant stress for all parties concerned.  Given the secrecy surrounding the 
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activities of the Benchers of the HSKI, it is not possible to identify the 

factors contributing to its failure to efficiently and effectively fulfil its role 

in the disciplinary process.  

 

The Bar Council also plays a role in the education of barristers as evidenced 

by its Continuing Professional Development Programme and its link with 

the Law Library which it operates.  Membership of the Law Library is 

compulsory for all practising barristers, a feature which was criticised by the 

Fair Trade Commission.
48

  The Fair Trade Commission also criticised the 

patents of precedence system for its ‘mysterious’ connection with 

Government.
49

  The granting of patents is at the discretion of the 

Government, and the system was recently criticised once again due to the 

unnecessary and artificial distinction it creates between junior and senior 

counsel: 

 

The Group [Special Group on Public Numbers and Expenditure Programmes] 

looked at the difference in the level of legal fees payable to junior and senior 

counsel.  The Government at its discretion grants Patents of Precedence at the Bar 

on the recommendation of an Advisory Council consisting of the Chief Justice, the 

President of the High Court, the Attorney General and the Chairman of the Bar 

Council.  The Group is of the view that the distinction is unnecessary and 

contributes to higher legal costs payable by the State.  Other jurisdictions function 

adequately without this hierarchy of legal professionals.  The Group notes that this 

practice applies across the entire legal industry but considers that the removal of 

this distinction is unlikely to have a significant negative impact on the legal 

system.
50

 

 

To date, the recommendations of the Fair Trade Commission Report have 

been largely ignored, as have those of the Special Group on Public Service 

Numbers and Expenditure Programmes with regard to the patents of 

precedence isssue.  However the LSRB 2011 does herald the 

implementation of significant changes in the regulatory functions of the 
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HSKI and whilst it will not abolish the patents of precedence system, it will 

introduce significant changes to the manner in which senior counsel are 

appointed.
51

  The following section will consider the recommendations of 

the Legal Costs Working Group (LCWG) 2003 for the reform of the system 

for establishing legal costs. 

3.2.2  Report of The Legal Costs Working Group 2003 

 

In 2003, the LCWG published a report recommending that a Legal Costs 

Regulatory Body should be established ‘to formulate guidelines setting out 

the amounts of legal costs that normally can be expected to be recovered in 

respect of particular types of proceedings or steps within proceedings.
52

  

This would have been a major departure from the status quo whereby the 

LSI and The BCI are primarily responsible for matters of costs.  The LCWG 

recommended that costs should be proportionate to the time spent by a legal 

practitioner on a matter, the complexity of the proceedings and the court 

level involved in the case.  This approach would introduce much needed 

transparency into the present system where such considerations are 

combined in the setting of a single instruction or brief fee.  It was also 

recommended that the fees of Junior Counsel in a case should not be 

automatically levied at a rate of two thirds of that of the Senior Counsel in 

that case. The Legal Costs Regulatory Body would have responsibility for 

formulating guidelines for costs assessment in contentious matters, and 

would be endowed with all powers necessary for the regulation of such 

costs.  Its duties and powers should include responsibility for the 

formulation and updating of cost recovery guidelines to facilitate billing and 

assessment.  It would specify the maximum number of billing hours 

recoverable as party and party costs for certain proceedings or steps within 

proceedings.
53

  The Legal Costs Regulatory Body would also be responsible 
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for the regulation of procedures for costs assessment and for prescription of 

information to be given regarding costs, fees and disbursements by solicitors 

and barristers to those seeking or receiving legal services or costs estimates.  

It would also provide the public with information on the law and clients’ 

entitlements concerning costs.
54

  The LCWG also recommended that the 

appointment of an Appeals Adjudicator should be made, by means of a 

system of open competition, to be conducted by the Public Appointments 

Service.
55

  The competition should be open to all suitably qualified persons, 

and should not be limited to members of the legal profession. 

 

The LCWG also recommended that the Office of the Taxing Master should 

be replaced by a Legal Costs Assessment Office, the functions of which 

would be to operate a procedure for the assessment of costs, to provide 

support for the Legal Costs Regulatory Body and Appeals Adjudicators and 

to regularly provide information and data to the public on outcomes of 

assessments and appeals, by reference to the type of litigation or application 

involved, the value of the claim and other criteria, to be set down by the 

Legal Costs Regulatory Body.
56

  Although the vast majority of the 

recommendations of the LCWG have not been implemented in the ten years 

since the publication of its Report, many of its recommendations are 

contained in the LSRB 2011 and should be implemented in the near future, 

in accordance with the terms of the Memorandum of Understanding which 

was agreed with the Troika.
57

  The only recommendation of the LCWG 

which has been adopted is that concerning the fees of Junior Counsel which 

are no longer automatically levied at a rate which is two thirds of that of 

Senior Counsel.  The following section will consider the extent to which the 

recommendations of the Competition Authority’s Report of 2006 

concerning competition in the provision of professional services by 

solicitors and barristers have been implemented. 
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3.2.3 The Competition Authority ‘Competition in Professional 

Services – Solicitors and Barristers’ (2006) 

 

In December 2006, The Competition Authority published a comprehensive 

report on the Legal Services Sector in Ireland, entitled ‘Competition in 

Professional Services: Solicitors and Barristers’, which found that the legal 

profession required a considerable degree of reform.  The Competition 

Authority found the profession to be ‘permeated with unnecessary and 

disproportionate restrictions on competition’, the removal of which were 

desirable to increase competition in the sector, for the benefit of 

consumers.
58

  In common with the earlier Report of the LCWG of 2003, the 

Competition Authority’s 2006 Report also recommended an end to the 

system whereby a Junior Counsel’s fee was automatically levied at two 

thirds of that of the Senior Counsel in a case.  The Competition Authority 

recommended that both the legal profession and the legal services market 

should be regulated by an independent Legal Services Commission.  This 

would be an independent, transparent and accountable body which would 

encompass a more diverse range of stakeholders in the regulatory process 

than the current self-regulatory model.  The Competition Authority was of 

the view that the establishment of such a body would be in accordance with 

the Government’s principles of good regulation, and that its establishment 

was necessary in order to mitigate the risks associated with self-regulation. 

It referred in particular to the conflict of interest facing both the LSI and the 

BCI, which arose between their representative roles on behalf of their 

members, and their role in protecting consumers’ interests.  The report also 

recommended that the LSI and BCI should cease to set standards for 

providing legal education, as this power had historically been used by those 

bodies to ‘facilitate monopolies’.  The report stated: 

 

Independent regulation of the legal profession would be consistent with reform 

towards a greater transparency, accountability and consumer-focused regulation in 
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other professions and sectors in Ireland (for example, financial services and the 

medical profession) and in the legal profession internationally.
59

 

 

The Authority recommended that the Minister for Justice, Equality and Law 

Reform should establish the Legal Services Commission on or before June 

2008, and envisaged that this would work in conjunction with the Legal 

Services Ombudsman.
60

   

 

The recommendations in the Competition Authority Report met with a 

similar level of inaction as those contained in the LCWG Report of 2003, 

with the exception of the recommendation regarding Junior Counsel’s 

fees.
61

  Once more, many of the proposals, or variants of them, have been 

included in the LSRB 2011 which is examined in Chapter 5.  The following 

section will consider the recommendations of the Committee of Public 

Accounts in 2011 regarding competition in the legal profession. 

3.2.4  Committee of Public Accounts Third Interim Report on the 

Procurement of Legal Services by Public Bodies (January 2011) 

 

In 2011 The Committee of Public Accounts published its third interim 

report on the Procurement of Legal Services by Public Bodies.  Chapter 5 of 

the Report dealt with competitiveness in the legal profession.
62

   The report 

criticised the present system of self-regulation of the legal profession, which 

was described as ‘a significant problem’.
63

  It noted that almost all other 

professions have split regulatory and representative bodies, and it also 

observed that England and Wales have recently ceased self-regulation of the 

legal profession.  It also commented that the Bar lacks any form of statutory 

regulation whatever, and that the BCI was simply an association of 

undertakings.  The Committee stated that the planned appointment of the 
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Legal Services Ombudsman in accordance with the provisions of the Legal 

Services Ombudsman Act 2009 did not constitute the fundamental reform 

which it considered was necessary in the legal services market.
64

  It was 

noted that the Ombudsman would not have the power to resolve consumer 

complaints, but could only refer these back to either the LSI or the BCI for 

further investigation by the self-regulatory bodies.  The following section 

will examine the strengths and weaknesses of the present system of self-

regulation of the legal profession. 

3.2.5  Self-regulation of the legal profession 

 

The concept of self-regulation epitomises the traditional notion of 

professionalism.  Faulconbridge has noted that professionalism is a form of 

jurisdiction which confers both rewards and privileges upon members.
65

  

These are either symbolic, for example; the professional has access and 

proximity to the centres of established power or material, as evidenced by 

the earning potential of legal practitioners.  Also, the profession as an entity 

is permitted to self-regulate, which in turn facilitates ‘the creation of skill 

scarcity, [and] the exclusive authority over the application of certain 

knowledge and techniques’.
66

  Davies has argued that self-regulation 

supports the ‘mythology of professionalism by disputing the capability of 

external organizations to regulate the complex activities of professionals.  

From this political perspective, professionalism is seen as a form of social 

contract, whereby in return for privileges which are commonly monopolistic 

in nature, the profession undertakes to ensure a level of expertise and to 

uphold a requisite standard of behaviour amongst its members.  The 

arrangement prima facie has the benefit of shifting the cost of regulation to 

the profession itself, thereby sparing wider the society the expense.  Davies 

offers the following description of the phenomenon: 
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Self-regulation, broadly defined, can therefore be seen to underpin the professional 

status, offering an efficient, cost effective mechanism which seeks to address the 

disadvantageous position of the client or patient caused by information asymmetries.
67

 

 

The term ‘self-regulation’ is used in different ways in different jurisdictions.  

Terry has disputed whether the legal profession in any jurisdiction is 

completely self-regulated as generally there is some degree of regulatory 

intervention from either the judicial, legislative or executive branch of 

government.
68

  In the US, the legal profession describes itself as self-

regulated, and justifies the use of the term on the basis that it is regulated by 

the judicial rather than the executive or legislative branch of the 

Government.  Canada justifies the use of the term on the basis that law 

societies are the primary regulators of the profession, however the law 

societies’ authority is derived from legislative measures, and as such, the 

Canadian model would not meet the US criteria for a self-regulated 

profession.  Ireland’s self-regulatory system for the solicitors’ profession is 

similar to that in Canada, with the LSI’s regulatory power being derived 

from statute. Yet the LSI rejects its description as a self-regulatory body, 

and argues that the present regime is more accurately described as ‘co-

regulatory’.
69

  However, the self-regulatory system for barristers is more 

akin to the US model, as the judiciary, through their role in the HSKI, play a 

primary role in the regulatory system.  Regardless of the precise definition 

of self-regulation which is adopted, the principle has traditionally been a 

cornerstone of the legal profession’s self-identity.
70

  The concept is also 

closely related to that of the independence of the legal profession, which is 

included in many international and national codes of conduct, and other 

regulatory instruments.
71

  The last decade has seen the emergence of a 
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global debate regarding self-regulation and whether it is an appropriate 

system to be applied to the legal profession.  In several jurisdictions there 

has been a growing shift towards co-regulatory systems.
72

 

 

Van den Bergh has stated that one advantage of self-regulation is that 

professionals are more committed to rules aimed at ensuring high standards 

within a profession where those rules have been adopted by the profession 

itself rather than by statute.
73

  However there is no available research to 

support such a proposition, and a perusal of the SDT’s annual report 

suggests that breaches of professional codes of conduct and common law 

rules are, if anything, more frequent than breaches of statutory obligations.
74

 

 

The expanding nature of the legal profession has presented ever-increasing 

challenges to the traditional method of self-regulation.  Historically, a small, 

compacted group of professionals existed, in which peer pressure and 

informal regulatory influences were, by and large, sufficient to secure 

compliance with behavioural norms within the ‘gentleman’s club’ which 

was the nineteenth century legal profession in England and Ireland.
75

  

However, as the legal profession expanded in the modern era, the ability of 

such informal regulatory mechanisms to achieve compliance with accepted 

norms diminished.  As Abel observed: 

 

Modern professions suffer worsening crises of self-regulation.  (Prominent examples 

include the police, accountants, and the clergy.)  The legal profession’s shameless 

defence of restrictive practices undermined its altruistic pretensions to solicitude for 

clients.  As professions expand and diversify (in background and practice), peers, 
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seniors, and judges are less likely to observe or correct misconduct.  One-off 

consumers lack information about lawyers’ reputations; third-party lawyers claim that 

the same division of labour that makes lay clients dependent on professional expertise 

also mandates peer review.  Clients respond by insisting that regulators enjoy the same 

independence from lawyers that lawyers demand from the state … Instead of 

demonstrating professionalism by setting standards above those of the market or state, 

lawyers did the least they could get away with.  Like a confirmed alcoholic, the 

profession constantly vowed to reform, raising client expectations and thence the 

number of complaints, overburdening the system, and initiating a new cycle of rising 

backlog and frustration.
76

 

 

The emergence of the Troika on the Irish political and economic landscape 

has heralded the beginning of a new era for professional governance in 

Ireland, and it also appears to have inflicted a fatal blow to the self-

regulating ideology of the legal profession.
77

  The new challenge to 

professionalism is driven primarily by fiscal policy; in particular the desire 

to obtain cost savings. The adoption of a neo-liberal philosophy centring 

upon ideas of consumer choice has been another influential factor in 

challenging the self-regulatory status quo. Finally, there has been the desire 

upon the part of the government to protect the public from the worst 

excesses of professional monopolistic excesses.  From this perspective, the 

legal profession in Ireland is undergoing a reformation which has some 

parallels with the reform of the English legal profession which took place 

during the Thatcherite era.  Prime Minister Thatcher considered the Law 

Society and the Bar Council to be “little more than powerful lobby 

groups”.
78

   

 

Abel has described Thatcher as “a true believer in the market”, which she 

endowed with “moral force”.
79

  In his view, Thatcher “identified free 

societies with free markets”.
80

  Neoliberalism assumes that free market 

economics may be applied to markets for professional services, including 
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legal services, in just the same way as it may be applied to the market for 

other goods and services.  The lack of corporate alternatives in Ireland to the 

traditional partnership model accords with the mutual monitoring of 

colleagues which is synonymous with self-regulation.  Where a partner risks 

losing personal assets in the event of his/her partner’s professional failure, 

there is a strong incentive to implement mutual monitoring systems.  

However the potential for such mutual monitoring is largely absent in the 

case of sole practitioners who form a large proportion of Irish legal service 

providers.  Nor is there an opportunity to exercise self-regulation via 

whistle-blowing in the context of the sole practitioner.  The Irish legal 

profession has faced unprecedented difficulties in recent times, as evidenced 

by the turmoil in the PII market.  The widespread level of professional 

failure which gave rise to the increased level of PII claims suggests that the 

current self-regulatory system is not fit for purpose, and presents a powerful 

threat to the profession’s traditional autonomy.   

 

Dingwall and Fenn have located self-regulation within the social institution 

of trust, whereby the social contract between the legal profession and wider 

society alleviates the problem of moral hazard caused by information 

asymmetry.
81

  Dingwall and Fenn have maintained that both economic and 

public interest based analyses of the professions fail to recognise the place 

of ‘professionalization’ in maintaining trust and confidence in the workings 

of the market in a modern complex society.  Professionalization may be 

defined as ‘the process by which producers of special services [seek] to 

constitute and control a market for their expertise … professionalization 

also appears as a collective process of upward social mobility’.
82

 

 

Whilst Dingwall and Fenn’s model of a self-regulated group of 

professionals is somewhat benign, they do caution that where the 

professional group breaches the trust of wider society and abuses its 
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position, its privileges should be withdrawn.  The question arises whether a 

systemic failure of the Irish legal profession has occurred in recent times, 

and if so whether as Dingwall and Fenn have asserted, privileges should be 

withdrawn as a consequence.  Authority for the view that such a failure 

occurred may be found in the view of the Master of the High Court: 

 

The Master of the High Court Edmund Honohan yesterday ramped up his criticism 

of solicitors telling lies in court.  Mr Honohan has said that “economy with the 

truth” by solicitors under oath could stop people getting justice in courts … 

especially those in debt who represent themselves against banks and other 

creditors because they can’t afford legal representation …“My comments about 

solicitors telling the truth was part of an overall analysis of whether the court 

should accept the evidence of a solicitor as reliable.  My view is that the oath has 

become debased to such an extent that it shouldn’t.”
83

   

 

Further evidence of a systemic failure within the profession is also found 

in the recent insolvency of the SMDF after it experienced loss ratios of 

up to 1,100% in 2008/2009.
84

  In the face of such evidence, the 

continuing self-regulation of the profession appears to be fundamentally 

uninsurable.  Ogus has observed that the ability of self-regulating 

agencies to formulate rules, to interpret those rules and to adjudicate in 

relation to their enforcement represents a fundamental breach of the 

separation of powers.
85

  Both the LSI and the BCI formulate and 

interpret rules, and also adjudicate regarding their enforcement, and 

aptly illustrate Ogus’ proposition concerning a breach of the separation 

of powers.  In Shinnick’s view: 

 

The dual role of the Law Society of representing their members and in policing 

these same members should be abolished due to an inherent conflict of interest, 

which is not in the public interest.  One solution to this is to allow the Law Society 
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to represent their members and introduce a fully independent body (or regulator) 

responsible for admission, policing solicitors and investigating complaints.
86

 

 

Shinnick’s comments might equally have been made with respect to the 

Barristers’ profession, where the BCI and the HSKI together perform both 

representative and regulatory functions.  Shinnick has outlined the merits of 

a regulatory reform agenda for the Irish legal profession which would 

improve both economic performance in Ireland and also consumer welfare; 

increasing the quality of governance and also improving levels of efficiency 

and effectiveness in the public sector.
87

  However he also argues that any 

reform agenda should be the subject of public debate and that specific 

proposals for reform should be subjected to a regulatory impact analysis 

consisting of both a cost/benefit analysis and a cost-effectiveness analysis.  

Yet within the current Irish climate, it appears that time is of the essence as 

far as the implementation of the Troika’s reform agenda is concerned, as 

evidenced by the Irish Government’s commitment to have implemented 

reforms in the legal services sector by the third quarter of 2011.
88

  At the 

time of writing, the results of a regulatory impact analysis on the proposed 

reforms contained in the LSRB 2011 have not yet been published.  The 

following section will consider the questions of whether individual lawyers 

or legal firms should be regulated and also, which activities of lawyers 

should be regulated? 

 

 

3.3 What entities and activities should be regulated? 
 

A fundamental issue for regulators is deciding what exactly should be 

regulated.  The traditional approach has been to regulate individual 

practitioners as opposed to regulating legal work, with the LSI regulating 

                                                 
86

 E Shinnick, ‘Aspects of Regulatory Reform in the Irish Solicitor Profession: Review and 

Evaluation’ (2003) 2 Quarterly Economic Commentary: Special Article; Economic and 

Social Research Institute 12 
87

 Ibid 11 
88

 Memorandum of Understanding on Specific Economic Policy Conditionality 27.  

Available at:  <http://www.imf.org/external/np/loi/2010/irl/120310.pdf>  Accessed 20
th

 

Sept 2012  

http://www.imf.org/external/np/loi/2010/irl/120310.pdf


Chapter 3: Problems with the Present Regulatory Framework for the Legal 

Profession in Ireland 

184 

 

solicitors and the BCI, BPCT and BPCAB and HSKI regulating barristers.  

Whilst this approach has the virtue of simplicity, it leaves open the 

possibility that sub-optimal practice may go undetected.  There are also the 

questions of whether and how lay litigants should be regulated, as they are 

increasingly responsible for providing legal services albeit to themselves, 

and as such, they present particular challenges to the legal system, and 

especially for the proper administration of justice.
89

  This section will also 

consider both the regulation of legal services by lay litigants, and the 

provision of legal services by unqualified persons.  

3.3.1  Regulation of legal firms 

 

Neary has argued that the failure of the Irish legal regulatory system to 

focus on firms as opposed to individuals has led to a situation where 

practice and risk management issues have been routinely been excluded 

from the regulatory process.
90

  For instance, the SDT can only impose 

sanctions on individual solicitors rather than on firms.  Similarly, the LSI’s 

Guide to Professional Conduct focuses exclusively upon the behaviour of 

the individual solicitor rather than addressing the regulation of the law firm 

itself, which is the single economic unit, in terms of the provision of legal 

services.  The regulatory focus upon individual practitioners has given rise 

to a number of assumptions which have contributed to substandard practice: 

 

 that the law firm entity operates outside the scope of regulation 

 that law firm management disciplines are subsidiary to and of lesser importance 

than the rules of professional conduct 

 that managing a practice is a matter for solicitors to carry out as they see fit 

 there is no need for practice management or quality standards because the 

perception is that one solicitor’s practice management techniques are as good as 

the next solicitor’s 

 that solicitors acquire the knowledge and expertise to manage law firms from their 

own experiences rather than from the training they receive and therefore the skills 

needed to run an efficient law firm can be picked up without formal training.
91
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Neary has argued that the introduction of a Practice Management 

Framework is ‘the missing link’ in the present system of regulation of the 

legal profession in Ireland.
92

  In order to effectively manage and supervise a 

firm’s provision of services, such a framework would encompass all its 

‘procedures, processes, policies and methods’.
93

  This would facilitate the 

attainment of business efficiency, risk management, and the effective 

supervision of personnel and practice.  Neary has further argued that firms 

should be obliged to produce evidence of compliance with their 

management responsibilities.  The regulatory approach which has been 

adopted in NSW, and which requires firms to introduce ‘appropriate 

management systems’ is instructive in this regard.
94

  There is evidence that 

the NSW approach resulted in a considerable reduction in complaints 

against incorporated legal practices.  Such firms were obliged to carry out a 

self-assessment procedure to judge their own compliance with ten objectives 

of an appropriate management system, which covered aspects including 

competent work practices, effective and timely communications, prompt 

delivery and review of legal services and prompt resolution of document 

and file transfers.  The implementation of the self-assessment system led to 

a two-thirds reduction in the level of complaints against incorporated legal 

practices.
95

 

3.3.2  Lay litigants 

 

Historically in Ireland there has been considerable overlap between the 

activities of lawyers on the one hand and the provision of legal services on 

the other.  However recently, there has been a shift in the pattern of legal 

services provision.  As Terry has stated, ‘[t]he legal profession is no longer 

the only game in town’.
96

  This is evidenced by a growing number of lay 

litigants, a trend driven primarily by the increasingly prohibitive cost of 

legal services, and also arguably by a growing disillusionment with legal 
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services providers.  The regulation of lay litigants is a matter for individual 

judges, who vary considerably in their approach to the task, and also with 

regard to the degree of latitude they are willing to extend to such 

individuals. 

 

In 2010 the President of the High Court, Nicholas Kearns, issued a Practice 

Directive concerning lay litigants, a measure which reflects the increasing 

role they play, and also the challenge which they present to traditional court 

practice.
97

  The purpose of the Directive is to assist lay litigants in 

understanding the nature and purpose of applications made in the course of 

proceedings, and to facilitate them in preparing adequately for such 

proceedings.  The Directive also provides for notice to be given to a lay 

litigant in relation to applications which would not normally require such 

notice to be given in the event that the matter was being dealt with by a 

qualified legal professional.  In this way, the Directive is designed to 

facilitate the proper and efficient administration of justice.   

 

The Master of the High Court Mr Edmund Honohan recently addressed the 

issue of the increasing numbers of lay litigants appearing in Irish Courts, 

having previously engaged in a public exchange of correspondence with Mr 

Ken Murphy, the Director General of the LSI.
98

  Mr Murphy took issue with 

Mr Honohan’s observation that of all people who swore affidavits, solicitors 

were the group most frequently found to have only ‘a nodding acquaintance 

with the truth’.
99

  Mr Honohan noted that ‘economy with the truth’ by 

solicitors under oath could stop people getting justice in the court – 

especially those who represent themselves against banks and other creditors, 

because they can’t afford legal representation’.  Mr Honohan further 

commented: 
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You can understand that anywhere there is a fast track approach … it is difficult 

for a lay person to understand where, or what he should say or do …Now the 

number of lay litigants without representation has skyrocketed because they can’t 

afford lawyers.  The question is do they get a fair hearing?
100

   

 

A similar trend of increasing numbers of lay litigants is apparent in cases 

coming before the Commercial Court.  Mr Justice Peter Kelly recently noted 

that whilst the phenomenon of lay litigants was unheard of in the 

Commercial Court up until last year, they are now becoming a regular 

feature in the court’s proceedings.
101

  Justice Kelly attributed this to the 

‘massive destruction of wealth’, which resulted in the fact that ‘[v]ery 

decent people’s lives are ruined’.
102

  The ranks of lay litigants have recently 

been swelled by the Quinn family, which is engaged in complex litigation 

with the Irish Banking Resolution Corporation (IBRC): 

 

The Quinn family said yesterday that they had been forced to drop their legal team 

for financial reasons – because of recent court orders obtained by the IBRC, which 

saw their bank accounts frozen and receivers appointed over their worldwide 

assets.  They will now represent themselves as lay litigants in their actions, which 

could result in Sean Quinn senior being sent to jail.
103

  

 

Bell has stated that lay litigants represent a significant part of today’s 

judicial landscape.
104

 However their appearance presents a challenge to the 

adversarial system, which relies upon the participation of professionals to 

identify relevant issues, to effectively present facts and to both understand 

and argue the law.
105

  Judges dealing with lay litigants often face 

considerable dilemmas in how and when to intervene, in order to further the 

proper administration of justice without compromise to their neutrality.  
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Judges are therefore at the front line in the regulation of lay litigants, and 

they have little in the way of formal guidance to assist them in negotiating 

this difficult terrain.  Ultimately, reasonable minds may differ as to the 

assistance which a lay litigant should be given.  The proper scope of the 

court’s responsibility to a lay litigant is necessarily an expression of judicial 

discretion, and cannot be fully described by a specific formula.
106

 

3.3.3  Unqualified Persons 

 

The provision of legal services by either non-qualified practitioners, or by 

those whose names do not appear either on the roll of solicitors, or who 

have not been called to the bar, may result in the imposition of stiff 

penalties.  The legal profession is assisted in preserving its monopoly for the 

provision of legal services by the Solicitors Acts 1954 to 2011.  It is an 

offence for an unqualified person to provide legal services, such as the 

drawing up of documents.
107

  Where an unqualified person acts as a 

solicitor, he may face a penalty upon conviction of up to two years’ 

imprisonment, a fine of up to £10,000 or both.  If the offence occurs ‘in 

relation to a court of justice’, it will constitute contempt of court, and may 

be dealt with accordingly by the trial judge.
108

  No offence will be deemed 

to have occurred where the drawing up of the document was not done for 

gain.
109

  The judiciary has an inherent jurisdiction in the courts to ensure 

that only those whose names appear on the roll of solicitors or who have 

been called to the bar will be granted a right of audience.  In Re Burke the 

Supreme Court rejected the applicant’s appeal against the decision of the 

President of the High Court to reject his application to have his name 

reinstated to the roll of solicitors, noting that he had been guilty of repeated 

acts of dishonesty, and also that ‘even after his ultimate removal from the 

roll, he held himself out as being a solicitor’.
110
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3.3.4  The Regulation of Providers of Information about the Quality 

of Legal Services – Rate-Your-Solcitor.com 

 

Until January 2012, consumers of legal services were able to access a 

website entitled Rate-Your-Solicitor.com, which was established by an 

organisation called Victims of the Legal Profession Society (VLPS).  The 

site contained feedback from clients about the quality of the legal services 

which they received from legal professionals in Ireland, both solicitors and 

barristers.  However, following litigation by Mr Damien Tansey against the 

website, Mr Justice Michael Peart ordered that the site be closed down, on 

the grounds that it contained defamatory material.
111

  An order was granted 

prohibiting the publication or further publication of the defamatory material 

complained of, and an injunction was granted requiring the removal from 

the internet of the defamatory material concerning Mr Tansey, and which 

restrained the defendants from publishing any further defamatory material 

concerning him.  A mandatory interlocutory injunction terminating the 

operation of the website was granted, and a further mandatory injunction 

directed the defendants to deliver up to the plaintiff the names and addresses 

of all persons involved in the publication of the defamatory material 

concerning him.   

 

Whilst it is undoubtedly the case that such websites have the potential to 

display information which is untrue regarding legal practitioners, they also 

arguably provide a unique and valuable source of information for consumers 

regarding the quality of legal services they may expect to receive from 

individual service providers; information which is not available from any 

other source.  The complete shut down of the site was, in the circumstances, 

an over-reaction.  Flood has considered the question of whether a similar 

website which deals with English lawyers entitled ‘Solicitors from Hell’ is 

defamatory: 

 

Whatever one thinks of [the] website, it serves a need.  It demonstrates 

clearly that people need an outlet to express their feelings and concerns 
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about how they are treated.  Instead of attacking Solicitors from Hell the 

Law Society should be doing something about those complaints.  It 

should be preventing a need for a website like Solicitors from Hell.112
 

3.4 When should regulation of the legal profession occur? 
 

The current system of regulation of the legal profession in Ireland reflects a 

largely ex post approach, whereby intervention follows the occurrence of a 

regulatory breach.  Whilst there are some elements of the system which 

reflect an ex ante approach; for instance, the requirement to comply with a 

level of continuing professional development, and also the random audits of 

accounts which firms periodically undergo, ex ante intervention is presently 

an exception to the general rule.
113

  This ex post emphasis is similar to the 

approach towards the timing of regulatory intervention in many other 

jurisdictions.
114

  However the success of the NSW innovation in introducing 

appropriate management systems for incorporated law practices has resulted 

in a growing interest in ex ante regulatory intervention.   

 

Ex ante models of regulation have the advantage of preventing regulatory 

breaches from occurring in the first instance, thereby reducing the level of 

damage and distress suffered by clients as a consequence of such breaches.  

The findings of the investigation of professional misconduct which are 

presented below, suggest that past patterns of practitioner misconduct may 

provide a useful tool for predicting the occurrence of future misconduct.  

The results of the investigation raise the possibility of ex ante regulatory 

intervention being targeted at the cohort of practitioners who pose the 

highest risk of future misconduct.  The adoption of such an ex ante approach 

to regulation is arguably in the public interest, and also in that of the 

profession, given that it raises the prospect of enhancing consumer 
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protection by preventing the occurrence of regulatory breaches, thereby 

maintaining higher standards of professional practice with consequential 

benefit to the standing of the legal profession. 

3.5 Where should regulation of the legal profession occur? 
 

Given the ever-increasing cross-border character of legal services, and the 

effect of the process of globalization on the legal profession, lawyer 

regulators more frequently face dilemmas regarding where legal service 

provision has taken place, and which particular activities fall within their 

jurisdiction.  Terry has observed that as a result of these challenges, the 

legal profession is experiencing a ‘Copernican Revolution’.
115

  The 

regulators of the Irish legal profession are largely confined, both in their 

activities and authority, to the geographic location comprised of the national 

territory of Ireland. However practitioners increasingly take advantage of 

virtual technology in the course of their practice.  For instance; a lawyer 

may communicate with a client via email or mobile phone from outside 

Ireland, and the client may be unaware that the lawyer is not still in Ireland.  

As a consequence of the mismatch between the geographically bound 

regulatory framework on the one hand, and the virtual practice world on the 

other, there is scope for a considerable degree of uncertainty regarding the 

application and efficiency of the traditional regulatory structure.  Terry has 

argued that the development of cross-border practice has considerably 

outpaced the development of theories regarding how such practice should be 

regulated.
116

   

 

Issues may arise concerning the use of cloud technology in the event that a 

legal firm’s data is stored outside Ireland.  Caution is required when using 

this emergent form of technology to ensure that data is both securely stored 

and retrievable.  A further challenge to the traditional regulatory system is 

presented by the emergence of on-line legal services which enable clients to 

take a DIY approach to resolving their legal issues at a much reduced price 
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than that attached to the provision of services by legal professionals.  Neary 

has identified several such internet sites, including that which has been 

provided by Linklaters for its clients’ entitled ‘Blue Flag Service’.  There is 

also ‘Complete Case’ which provides a low cost divorce facility in the US 

and ‘Google Scholar’ which gives the general public access to a wide range 

of legal resources.
117

   Neary has outlined several options for law firms of 

the future which will present particular challenges for the traditional 

geographically based regulatory system.  She suggests that future firms may 

choose to: 

 

 Establish a virtual presence in addition to their physical office 

 Dispense with a physical office, where networks of fee earners operate 

from home.  The firm may retain a meeting space to meet with clients, 

but there is no centralised physical office 

 Run their entire business as a virtual office 

 Provide a legal product such as template legal documents and dispense 

with legal advises or contact with consumers.
118

 

 

 Irish regulators can prepare themselves for meeting challenges posed by 

virtual legal offices by keeping informed of developments in other 

jurisdictions regarding such trends, given that the trend for legal services 

provision via the internet is growing rapidly.  This phenomenon is in 

accordance with the vision of the legal futurist Richard Susskind, who has 

predicted a radical shift in the nature of legal practice as a result of internet 

based technological advances.
119

  Susskind has predicted that lawyers of the 

future will change the nature of their service provision to meet a growing 

demand from clients for advice about how to avoid future legal problems 

rather than for advice in relation to problems which have already arisen.  

According to Susskind at present, ‘hardly a lawyer or law firm on the planet 

has chosen to develop methods, tools, techniques or systems to help their 
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clients review, identify, quantify and control the legal risks they face’.  

Susskind has asserted that this lacuna will be filled in the future.
120

  The 

following section will consider the question of how the legal profession 

should be regulated. 

3.6 How should regulation of the legal profession occur? 
 

There are two issues which must be considered by regulators when 

considering how they should regulate the legal profession.  Firstly they must 

decide whether the same regulatory regime should apply to all service users 

regardless of their level of sophistication.  Secondly, regulators must 

identify whether a system based either upon rules, or upon standards or 

principles is most appropriate for the regulation of the legal profession, or 

alternatively whether a hybrid system is most appropriate to fulfil the 

regulatory function.
121

 

3.6.1 Should regulation of the legal profession be client specific? 

 

The wisdom of Ireland’s current unified approach to the regulation of legal 

services providers, regardless of their clients’ level of sophistication, may be 

challenged from an economic perspective, given that the factors giving rise 

to information asymmetries and hence market failure, are largely confined 

to private clients who are once-off or occasional service users.  Hadfield has 

been highly critical of the failure of the American legal profession to 

respond to the needs of corporate clients for the provision of legal services 

from non-lawyers in the form of MDPs.
122

  She has also criticised the failure 

of regulators to respond to the demand from the corporate sector for the 

provision of commercial legal services from non-lawyers.  Her criticisms 

might equally be applied to today’s Irish legal services market, which also 

prohibits MDPs and other innovative forms of service providers.  Hadfield 
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has argued that ‘[t]ruly innovative lawyering for the new [global] economy 

… needs a far less restrictive and myopic regulatory model’.
123

  She has 

identified the regulatory dominance of the ABA as a key cause in the 

development of the inefficient American legal services market, and parallels 

can readily be drawn in that regard with the self-regulatory powers which 

are enjoyed in Ireland by the LSI, the BCI and the HSKI.   These 

organisations have used their regulatory dominance to perpetuate the unified 

regulatory approach to the provision of services to both private and 

corporate clients.  This ‘one size fits all’ regulatory policy gives rise to 

inefficiency in service provision, as a consequence of the failure to respond 

to the specific needs of the client.   

 

Support for such a targeted approach to regulatory protection which is 

dependent upon a client’s degree of sophistication is to be found in the 

European Commission’s Communication to other European Institutions 

entitled ‘Professional Services: The Scope for more Reform’.
124

 The 

Commission was of the view that individual consumers of legal services 

required more carefully targeted regulatory protection when using legal 

services than businesses and the public sector, which required a much more 

limited, if any, degree of regulatory protection.  This is due to the fact that 

businesses and the public sector are capable of making a more informed 

choice about the nature of the legal service they require.  The Commission 

stated that this dichotomy of regulatory needs should be a key consideration 

when reviewing existing forms of regulation.   

3.6.2 Should regulation of the legal profession be rules-based, 

principles-based or should a hybrid system of rules and principles 

be deployed? 

 

Another aspect of the question of how the legal profession in Ireland should 

be regulated concerns the issue of whether a regulatory system should focus 

upon either rules or upon principles or standards.  The Irish system of 
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regulation of the legal profession primarily adopts a rules-based approach, 

although it does display some aspects of a principles based approach, as 

evidenced by the contents of the BCI’s Code of Conduct, the LSI’s Guide to 

Professional Conduct and also by international regulatory codes which 

apply to Irish lawyers, such as the IBA’s General Principles for the Legal 

Profession.
125

  The remainder of the regulatory framework as contained in 

both statutes and subordinate regulations adopts a rules-based approach.   

 

Arjoon has identified the relative advantages and disadvantages of rules and 

principles-based approaches to regulation.
126

  Rules-based systems require 

compliance with specific procedural requirements, demand compliance in 

all circumstances and are associated with bureaucratic types of 

organisations.  They tend to represent minimal ethical standards, and 

emphasize the use of an analytical approach towards compliance. They also 

tend to follow the letter of the law, to promote blind obedience, to be fear 

driven and they tend to require constant monitoring.   

 

By contrast, principles-based approaches to regulation emphasize ‘doing the 

right thing’ by appropriate methods and they tend to guide appropriate 

behaviour by accentuating objectives rather than processes.  Principles-

based approaches are likely to be used in organisations with robustly 

functioning social controls, and they emphasize communication and abiding 

by the spirit, as opposed to the letter of the law.  They focus on prevention 

rather than detection, tend to be values-driven and are able to deal with 

issues in grey areas, rather than addressing only black and white cases. 

 

The shortcomings of rules-based regulatory approaches have been well 

documented.  As Schauer has noted, ‘[r]ules doom decision making to 
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mediocrity by mandating the inaccessibility of excellence’.
127

  According to 

Black the failure of rules to control discretion is well recognized and, ‘the 

limitations of rules as a regulatory technique have been pointed out in the 

literature on enforcement and compliance’. 
128

 

 

Yet Daly has illustrated how there are also limitations in principles or 

standards-based systems of regulation.
129

  She has documented how during 

the twentieth century the ABA moved from a standards-based model, The 

Canons of Legal Conduct, which was adopted in 1908 to a rules based 

system, The Model Rules of Professional Conduct, adopted in 1983.  Daly 

has argued that The Canons of Legal Conduct were more suitable for the 

regulation of a small fraternity of legal professionals, rather than the 

heterogeneous body of practitioners which is found in today’s legal 

community.  In Daly’s view; ‘[t]he legal profession’s embrace of rules and 

jettison of standards was partly a response to the need of large law firms for 

a clearer, more direct set of professional norms that reduced the permissible 

range of a lawyer’s ethical discretion’.
130

  The US transition from a 

standards-based to a rules-based approach was prompted by the findings of 

the ABA Clark Commission Study which was published in 1970, and which 

described the state of lawyer discipline at the time as ‘a scandalous 

situation’.
131

   

 

Daly has asserted that the prominent place which professional responsibility 

occupies is due to the current rules-based focus within the US legal 

tradition, and this is not replicated in other parts of the world.
132

  She has 

pointed to a lack of emphasis at undergraduate level upon professional 

responsibility and legal ethics as a reason for these differing approaches 
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towards the rules-standards dichotomy.  However, the Irish regulatory 

environment provides little support for Daly’s thesis in this regard, given 

that although it primarily adopts a rules-based approach, there is little, if 

any, emphasis on teaching the rules of professional ethics at undergraduate 

level.  Also, Rose has argued that the choice between standards or rules-

based regulatory frameworks depends upon whether the regulated 

community consists of either acquaintances or strangers; standards may 

suffice to regulate the former, whereas rules are necessary to regulate the 

latter.
133

  From this perspective, whilst European jurisdictions remained 

relatively unexplored by foreign lawyers, standards based regulatory models 

were fit for purpose, but as greater numbers of foreign lawyers begin to 

penetrate the EU legal services market with more frequency, the need for a 

more rules-based system has emerged.
134

 

 

The challenge for regulators is to identify the correct balance between rules 

and standards which should be incorporated into a regulatory framework, 

and the optimum balance will depend upon both the size and the level of 

diversity within the regulated community.  Regulators of the legal 

profession in Ireland, when contemplating this issue, might usefully 

consider the evidence which has emerged concerning the impact of 

regulatory interventions within a more general organizational context in 

recent years.  Arjoon has argued that an excessive reliance upon compliance 

with rules can impede good corporate governance by creating a culture of 

legal absolutism.
135

  According to Arjoon, ethical ‘organizational DNA’ 

(ODNA) is a critical force that drives compliance with legal and regulatory 

requirements.  The concept of ODNA refers to those core characteristics of 

an organisation which shape its structure and functioning.  Arjoon has 

proposed that a risk-based analysis is the best means of identifying the 

optimal balance between rules and principles in a given regulatory 

framework.  He cites the implementation of the Sarbanes-Oxley Act 2002 in 
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response to corporate scandals such as those which occurred at WorldCom 

and Enron, as an example of a rules-based intervention which, in an effort to 

completely eradicate business risk, introduced excessive new business costs 

and reduced competitiveness.  The Sarbanes-Oxley Act also ironically 

‘provided a bonanza for accountants and auditors – the very professions 

thought to be at fault in the original scandal’.
136

  These observations serve to 

support the notion that a balance between rules and principles in regulatory 

frameworks may avoid some of the problems associated with the over-

reliance upon rules alone to regulate complex activities and organisations. 

 

3.7   Application of the OECD General Principles for 
Regulatory Quality and Performance to the Regulation of the 
Legal Profession in Ireland 
 

The OECD General Principles for Regulatory Quality and Performance 

provide a useful analytical instrument with which to assess the quality of the 

present system for the regulation of the legal profession in Ireland.  Given 

that the Principal Act saw the fulfilment of the efforts of the solicitors’ 

profession to secure self-regulation, the current system has been effective in 

achieving that particular goal, and as such, it fulfils the requirement of the 

first OECD principle, which is the identification and attainment of clear 

policy goals.
137

  The BCI and HSKI have been equally as effective as the 

LSI in achieving the policy goal of self-regulation.   

 

However, the policy goal of self-regulation has no sound legal or empirical 

basis as required by the second OECD principle. This view is supported by 

the economic analysis of self-regulation, which reveals the various forms of 

market failure associated with self-regulation, including rent-seeking 

behaviour, barriers to entry, undersupply of services, artificially high price 

maintenance and cartel-like behaviour.  The present regulatory system’s 

costs in terms of economic and social effects would appear to considerably 
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outweigh its benefits, as illustrated by the above economic analysis.
138

   

Problems of excessive costs and poor service provision have reached a 

critical level in the legal profession, as evidenced by rocketing insurance 

costs and rapidly growing numbers of lay litigants.  It is clear that the third 

OECD principle which requires that the regulatory system should produce 

benefits and justify costs from an economic and social perspective is not 

met by the present system.  Also, the present system appears to maximise 

costs and market distortions in direct contradiction to the fourth OECED 

principle, which requires these to be at the minimum level possible.  The 

present regulatory framework for the solicitors’ profession which was 

established almost sixty years ago fails to promote innovation through 

market incentives, and the regulatory framework for the barristers’ 

profession being entirely steeped in history and tradition, also signally fails 

in this regard.  Law by its very nature is shaped by precedent and does not 

lend itself to innovation, as required by the fifth OECD principle.  The 

HSKI motto nolumus mutari aptly reflects the mindset of the barristers’ 

profession with regard to modernisation and change.
139

  

 

The present regulatory framework is also extremely complex, as evidenced 

by the labyrinthine set of rules and regulations described in Chapters 1 and 

2, and it does not meet with the requirements of the sixth OECD principle 

that it should be clear and simple. Whilst there is some degree of 

consistency within the regulatory framework, there is also the potential for 

double deontology as far as the international regulations are concerned, and 

in this regard the current framework lacks consistency with other 

regulations, as demanded by the seventh OECD principle.   

 

The final OECD requirement for a regulatory system to be compatible with 

competitive trade and investment-facilitating principles is not met by the 

current framework, as was illustrated by the economic analysis of the 

present system, and widespread reform is necessary in order to establish a 
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competitive market for legal services in Ireland.  The following section 

presents a case study which investigates professional misconduct amongst 

Irish solicitors. 

3.8 A Case Study: An Investigation of Professional Misconduct 
amongst Irish Solicitors 
 

 

In order to better understand the shortcomings of the present Irish system 

for regulating the legal profession, this section focuses upon the problem of 

lawyers’ misconduct and the challenge which it presents for regulators.  

This issue was explored by means of a small quantitative study of 

professional misconduct amongst Irish solicitors which sought to identify its 

most common facets.  The research was limited to the solicitors’ branch of 

the legal profession because there is an absence of publicly available 

information regarding the outcome of barristers’ disciplinary hearings 

conducted by either the BCI, BPCT, BPCAB or the HSKI.
140

  As has been 

noted above, professional misconduct amongst lawyers presents similar 

problems for regulators globally, with a financial aspect to the misconduct 

being a predominant theme.
141

  An examination of one hundred professional 

misconduct cases which were heard by the Solicitors’ Disciplinary Tribunal 

(SDT) and reported in the Law Society Gazette (LSG) between January 

2008 and May 2010 revealed that many of these cases concerned not only 

financial wrongdoing of some sort, but they also related to a property matter 

and involved either dishonesty or breach of an undertaking (BOU).
142
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The use of statistically based technology to predict the occurrence of 

property based crime and offences against the person has recently proved 

highly effective in Memphis, and it was hoped that the findings of this 

quantitative investigation of solicitors’ professional misconduct might 

provide some evidence to support the view that a statistical analysis of 

patterns of misconduct may be used to identify that cohort of professionals 

which is most likely to engage in future professional misconduct.
143

   

Unfortunately this study did not bear fruit in the form of a useful predictive 

tool in relation to future misconduct, however its findings support the view 

that the existing regulatory framework fails to adequately address the 

problem of professional misconduct and that the LSRB 2011 should be 

further amended to more effectively respond to this problem. 

 3.8.1 Lawyers’ misconduct: comparing perspectives 

 

The following section presents a brief overview of the research on the 

professional misconduct of lawyers in the USA, England and Wales. 

(i) The United States of America 

 

Having conducted extensive research into the issue of lawyers’ misconduct 

in the USA, Abel has identified three major problems which commonly 

result in attorney discipline proceedings as being client neglect, 

manipulation of fees and the excessive zeal of a lawyer on a client’s 

behalf.
144

  An examination of the disciplinary cases which belong to the first 

two of these categories reveals that a financial element is a common factor 

in many instances of lawyers’ offending behaviour.  Shapiro has argued that 

in order to understand the nature of white collar crime, a researcher must 

firstly gain an insight into both the distribution of structural opportunities 

for trust abuse and also the conditions under which individual or 

organizational fiduciaries either seize or ignore such opportunities.
145

  She 

identified the modus operandi of white-collar criminals as being ‘the 
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violation and manipulation of the norms of trust – disclosure, 

disinterestedness and role competence’.
146

  The Celtic Tiger years in Ireland 

presented a particularly rich hunting ground in terms of structural 

opportunities for the abuse of trust by legal practitioners.  The Irish legal 

profession’s monopolization of the market for conveyancing services is 

pertinent in this regard. Abel has argued that the boundaries of the legal 

monopoly should be severely reduced as one means of addressing the 

perennial problem of lawyers’ misconduct.
147

  Other measures which he has 

advocated include making available a second opinion to clients from an 

independent lawyer regarding the merits of the proposed course of action 

which is advocated by a client’s lawyer and also as to the reasonableness of 

the likely costs of such a course of action.
148

  He has also suggested that sole 

practitioners should be prohibited from practising, and that all lawyers 

should be obliged to practice in larger partnership structures which would 

facilitate and encourage the oversight by colleagues of an individual 

lawyer’s practice, especially in circumstances where a partner bears 

financial responsibility for his/her partner’s professional failures.
149

 

 

Acts of dishonesty and breaches of undertakings share the common feature 

of being ‘betrayals of trust’.  Abel has located trust at the epicentre of the 

lawyer-client relationship and its betrayal or violation as the ultimate 

challenge for lawyers’ disciplinary bodies.
150

  It is in part as a result of the 

unique place of trust within lawyer and client relations that the need arises 

for effective regulatory structures.  Rhode and Woolley have argued that: 

 

[R]egulation fails when it does not effectively deter or remedy breaches of lawyers’ 

obligations to clients and to the legal system. In the market for legal service, a 
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common imperfection involves many consumers’ inability to make accurate 

assessments about the services they receive, either before or after purchase.
151

  

 

Where clients lack the requisite skills to assess the quality of legal services 

they receive, they must rely upon the good offices of the service provider to 

deliver services of a reasonable quality.  However Rhode and Woolley have 

argued that a failure to meet this standard may not become apparent for a 

long time after the receipt of poor quality legal services, and even 

sophisticated clients such as corporate or other repeat users of legal services 

may not be able to correctly assess the quality of services received.
152

  The 

lack of consumer knowledge regarding service quality and other 

imperfections in the legal services market give rise to the need for external 

oversight focused upon the requirements of ‘public protection rather than 

[professional] public image’.
153

  The inability of clients to assess the quality 

of legal services they receive exposes a weakness in the regulatory process 

in many jurisdictions.  Many disciplinary systems rely primarily upon 

clients to bring forward complaints regarding lawyers as a first step in the 

investigative process.  However where clients lack the skills to identify poor 

professional performance, this ex post approach to professional discipline 

fails from the outset.  Even where clients are dissatisfied with the quality of 

legal services received from a lawyer, the vast majority do not proceed to 

make a formal complaint.
154

  The almost entirely reactive nature of lawyers’ 

disciplinary systems has been identified by Abel as a ‘fatal flaw’ as a result 

of which; ‘the dark shadow of uncorrected misconduct totally overshadows 

the few who are caught’.
155
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Ineffective Assistance of Council 

 

In Ireland, barristers enjoy immunity from suit on the basis that to impose a 

duty of care may conflict with the duty the barrister owes to the court, and 

also, that the imposition of such a duty would be contrary to public 

policy.
156

  According to Holohan and Curran, there is no seminal case in 

Ireland on barristers’ negligence.
157

   However they have expressed the view 

that the Bar may in future lose their immunity from suit for advocacy work, 

having already lost their immunity in respect of preparatory and case 

management activities.
158

  In considering what changes, if any, should be 

made to the current position in this regard, the American system which 

permits a claim based on the concept of ineffective assistance of counsel 

might be usefully considered.  This concept was firstly recognised in 

Strickland v Washington.
159

  In Strickland, the Court held that the right to 

counsel implied, “a right to adequate and effective” representation.
160

  This 

right to the assistance of counsel is constitutional in nature.
161

  Strickland 

established a two-part test for evaluating counsel’s assistance.  Firstly, the 

defendant must show that counsel’s performance was deficient in 

accordance with an objective standard of reasonableness, and secondly, it 

must be established that the deficiency prejudiced the defendant’s rights.
162

  

In formulating this test, the court referred to the ABA Standards for 

Criminal Justice.
163

  Rigg has argued that there has been an evolution in the 

courts’ approach to the issue of ineffective assistance of counsel since the 
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original ruling in Strickland v Washington in 1984.
164

 Currently, the ABA 

Standards for Criminal Justice are now used not simply as mere guidelines, 

but as an evaluative tool in judging the efficacy of counsel’s assistance.
165

 

 

Whilst in the US, the parameters of ineffective assistance of counsel claims 

are limited to criminal proceedings, there is no reason in theory why such a 

claim should not also be available in the context of civil proceedings.  In the 

absence of robust disciplinary machinery for the Irish Bar, the possibility of 

such a claim for injured clients would do much to focus the attention of 

barristers upon the duty of care which is owed to clients and the need to 

provide care of the requisite standard. 

(ii) England and Wales 

 

Davies’ research into the nature and frequency of dishonest behaviour 

amongst solicitors in England provides a useful point of comparison for this 

research.
166

  Whilst the investigation of professional misconduct in this 

chapter focuses upon the findings of the Irish SDT, Davies has focused upon 

the findings of the English SDT and attempted to identify the nature of the 

link, if any, between professional misconduct and dishonesty.  In Davies’ 

opinion, the SDT findings constitute an important source of information for 

academic research which has previously been ignored, but which has the 

potential to be most informative regarding the nature of solicitor dishonesty.  

He looked at 270 cases which were randomly selected from all those 

considered by the SDT between 1994 and 1996 as the basis for his research.  

He found that in 37% of the cases the Tribunal either expressly or impliedly 

found that there had been dishonesty on the part of the Respondent solicitor.   

 

Davies has observed an inconsistent approach on the part of the SDT in 

classifying misconduct as dishonest, and also with regard to the penalty that 

is imposed in those cases which were deemed to involve dishonesty.  He has 
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noted that the Tribunal appeared to apply the definition of dishonesty as 

established in R v Ghosh.
167

  The Ghosh test for dishonesty is as follows: 

 

Dishonesty arises were what was done was dishonest according to the ordinary 

standards of reasonable and honest people and that the accused realised that what 

he or she was doing was dishonest according to those standards.
168

 

 

In seeking to apply this test firstly the Tribunal asked if the conduct 

complained of was dishonest when considered in relation to the standards of 

reasonable and honest people, and if so, it then proceeded to ask whether the 

Respondent solicitor realised that his conduct would be so considered by 

such reasonable and honest people.  However Davies has identified some 

inconsistency on the Tribunal’s part in applying the second part of the test, 

and suggested that instead of asking whether the solicitor realised that 

reasonable and honest people would have considered the behaviour to be 

dishonest, he suggested that the Tribunal often appeared to ask whether 

other solicitors would classify the behaviour as dishonest.  Davies has 

concluded that the Tribunal tended to adopt a subjective approach in 

identifying dishonesty, and that it was not willing to give precedent value to 

its previous decisions.  Whilst this may have allowed the Tribunal a degree 

of flexibility in making findings it also gave rise to a level of inconsistency 

in its decision making.   

 

Dishonesty refers to behaviour which is fraudulent or deceptive.  In Ireland, 

the term is defined in statute within the Criminal Justice (Theft and Fraud 

Offences) Act (CJA) 2001 as meaning ‘without a claim of right made in 

good faith’.
169

  The CJA 2001 also defines deception as the creation or 

reinforcement of a false impression as to law, value, intention or other state 

of mind, the prevention of another person from acquiring information that 

would affect their judgement of a transaction or the failure to correct a false 

impression which the deceiver previously created or reinforced, or knows to 

be influencing another person to whom he/she stands in a fiduciary or 
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confidential relationship.
170

  In English law dishonesty is undefined by 

statute and acquires its meaning from the common law.  It is a matter for a 

jury to decide whether the two-part test as set out in Ghosh has been met.
171

   

 

In seeking to investigate patterns of solicitors’ misconduct, this study 

adopted a broad categorisation of ‘dishonesty and BOU’.  The inclusion 

within one category of instances of dishonesty and breaches of undertakings 

encompasses some acts or omissions which meet neither the statutory 

definition of dishonesty contained in either the CJA 2001 or the common 

law definition established in Ghosh.  This was an expedient decision given 

that many of the BOUs concerned might well have involved an element of 

dishonesty.  However the lack of detail in the Tribunal summaries prevented 

a more precise categorisation being made in this regard.   

 

Although Davies found elements of dishonesty in 37% of all cases which 

were investigated by the Tribunal, in only 2.5% of these cases were the 

solicitors concerned convicted of a criminal offence in relation to the subject 

matter of the complaint prior to the Tribunal hearing. Davies’ research 

revealed that the field of conveyancing appears to be the most problematic 

as far as dishonesty is concerned.  He identified three main areas of 

conveyancing practice which gave rise to dishonesty; the misuse of clients’ 

funds to support a practice in financial difficulty, the theft of clients’ funds 

for a solicitor’s own purposes and mortgage fraud.  There was a 

considerable overlap in all three aspects of dishonest practice within the 

context of conveyancing work.   

 

Another area of particular vulnerability to solicitors’ dishonesty identified 

by Davies was that of probate and trust work.  He pointed to the potential 

for “drip stealing” here, which refers to the systematic siphoning off of 

small amounts of funds from the estates of deceased persons which may 

never be detected.  There is also the possibility of claiming unearned fees 

over successive years which will gradually erode estate funds.  Davies noted 
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that sole practitioners are significantly over-represented in cases involving 

dishonesty.  Whereas they constitute less than 10% of all solicitors, 42% of 

cases involving dishonesty concerned sole practitioners.
172

  Davies’ analysis 

suggested that a solicitor who is most likely to be involved in dishonesty 

will be a sole practitioner who is aged over forty, and who has been in 

practice for more than ten years.
173

  He also drew attention to “sham” 

partnerships and those where there is insufficient oversight of solicitors’ 

work by partner colleagues.  Problems also arose due to inadequate 

monitoring by external entities such as the firm’s accountant and the 

Investigation Accountant of the Law Society.  The reluctance of solicitors to 

report errant colleagues at an early stage can also ultimately result in a 

finding of dishonesty against a practitioner.  Pressure on solicitors to meet 

billing targets and the desire to obtain advancement within a firm were also 

identified as contributory factors.  Furthermore, there may be pressure upon 

employees within a firm, and a failure of internal monitoring procedures, 

which can result in dishonest practice.  Davies was concerned that the 

reticence of lawyers to report suspicions regarding their colleagues may 

mask a much greater problem of misconduct within the profession.  He 

suggested that the shortfall in the Solicitors Indemnity Fund (SIF) in 1997 

of over £450 million focused attention upon the need to insure against future 

professional negligence and to identify solicitors at greater risk of 

dishonesty.  Davies noted that only 2% of Respondents before the SDT were 

acquitted, and stated that this is not in accordance with a thorough and 

impartial prosecution process.  He suggested that many solicitors whose 

conduct merits disciplinary scrutiny due to dishonesty and other matters are 

not being brought before the Tribunal, which is further evidence of a failure 

to detect professional misconduct by the present regulatory framework.  
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3.8.2 A Study of Professional Misconduct amongst Solicitors in 

Ireland: Finance, Property and Dishonesty 

 

In view of the unique role which lawyers play in society, the need to 

maintain trust in the profession given its exclusive rights and privileges and 

the present system of self-regulation, it is incumbent upon the profession to 

ensure that it employs robust methods to deal with lawyers’ misconduct.  In 

the course of this research, the cases which appeared before the SDT were 

regularly reviewed, and it was observed that common patterns of 

misbehaviour were occurring.  This brief study sought to gain a greater 

understanding of the nature of solicitors’ misbehaviour, and the adequacy of 

the profession’s response to the problem. 

 

This study of solicitors’ misconduct had the following three aims: 

1. To investigate whether there is a link between a finding of 

professional misconduct in a case before the SDT and the presence 

of a financial, dishonesty/BOU or property element in the case.   

2. To investigate the extent to which the misconduct of solicitors who 

are struck off involves the three elements of finance, 

dishonesty/BOU and property.  

3. To establish whether a solicitor’s past disciplinary history may be 

used to predict his/her future offending behaviour.  In particular to 

explore the whether a past history of professional misconduct 

involving the three elements of finance, dishonesty/BOU and 

property is indicative of a solicitor who is more likely than his/her 

colleagues to be struck off in the future.  

 

The methodology which was adopted for the investigation is described in 

Appendix 2. 

(i) Summary of Results 

 

As regards a potential link between a finding of professional misconduct in 

a case before the SDT and the presence of a financial, dishonesty/BOU or 

property element in the case, my research showed that 74% of cases 
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concerned financial misconduct, 51% concerned dishonesty/BOU matters 

and 45% concerned a property matter.  It was also established that 34% of 

cases of misconduct reflected all three factors in that they concerned 

finance, dishonesty/BOU and also concerned a property matter.  Of those 

cases which concerned dishonesty/BOU, 78% concerned a financial matter, 

and 72% concerned a property matter.  A total of 67% of these 

dishonesty/BOU cases concerned both a financial and a property matter.  

 

The one hundred cases examined in the course of this investigation involved 

seventy-two solicitors, with some solicitors having multiple findings of 

misconduct made against them in the course of the sample period.  As 

regards the extent to which the misconduct of solicitors who are struck off 

involves the three elements of finance, dishonesty/BOU and property, 

twenty-four of the solicitors (or pairs of solicitors involved in the same 

disciplinary hearing) were found guilty of misconduct involving all the 

elements of finance, dishonesty/BOU and property, with the remaining 

forty-eight being found guilty of offences which did not involve all three 

factors.  33.3% of cases involving all three elements resulted in a strike off, 

whereas 14% of cases which did not involve all three elements resulted in a 

strike off. 

 

Finally, as regards the issue of whether a solicitor’s past disciplinary history 

may be used to predict his/her future offending behaviour, an examination 

of the disciplinary records dating back to 2004 of the seventy-two solicitors 

(or pairs of solicitors involved in the same disciplinary hearing) who 

featured in the database revealed that nineteen had a past history of 

professional misconduct prior to a future strike off.  Analysis revealed that 

where a practitioner had past history of misconduct involving all three 

elements of finance, dishonesty/BOU and property, this was not predictive 

of a future strike off.
174

  10.5% of misconduct cases in the study, where the 

solicitor concerned had a past history of offences involving all three 

elements, resulted in a strike off.  However in 23.6% of the cases in the 
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study where there was no such previous history resulted in a strike off.  

Whilst many of the cases of professional misconduct which resulted in the 

solicitor concerned being struck off did involve elements of finance, 

dishonesty/BOU and property, the misconduct giving rise to the strike off 

only emerged at the time of the SDT hearing resulting in the strike off, and 

was not known to the SDT as a result of a previous hearing.  A 

comprehensive discussion and analysis of the results of the investigation is 

available in Appendix 2 

(ii) Interpreting this study’s findings 

 

I undertook this research into professional misconduct amongst Irish 

solicitors, to establish the frequency of cases involving finance, 

dishonesty/BOU and property.  The creation of the database was a valuable 

tool for examining how these factors interacted with each other.  Statistical 

analysis which was carried out facilitated a detailed examination of patterns 

of misconduct in order to identify aspects of legal practice which are 

particularly problematic as far as professional misconduct is concerned.  

The database which was developed could be extended to provide more 

detailed information about professional misconduct amongst solicitors. It 

could be expanded to include a greater number of cases.   The frequency of 

misconduct amongst sole practitioners could be investigated, as could the 

frequency of misconduct involving the area of wills and probate.  A 

distinction could also be made within the database between misconduct 

concerning relatively minor financial breaches such as the failure to 

promptly file annual accounts and more serious financial misconduct 

involving large sums of money, and this would facilitate a more 

sophisticated analysis of solicitors’ misconduct patterns.  Whilst the 

database in its current form was not suitable for use as a predictive tool to 

identify practitioners likely to engage in future serious professional 

misconduct it is possible that a larger, more detailed database might be more 

productive in this regard.   

 

The potential for ex ante regulation of the legal profession has not been 

adequately exploited.  However given the success of the Australian 
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innovation in introducing ex ante regulation of Incorporated Legal Practices 

(ILPs) which led to a sharp fall in client complaints regarding the quality of 

legal services which they received, this regulatory strategy deserves further 

scrutiny.
175

  According to Rhode and Woolley: 

 

[one] justification for sanctions based on lawyers’ personal conduct is that personal 

misconduct is predictive of future professional conduct.  This rationale is most 

plausible when the actions closely relate to the lawyer’s legal practice, or arise from 

opportunities afforded by the lawyer’s practice.
176

  

 

Crime prevention programmes using predictive techniques are currently 

being developed to predict the occurrence of future crimes.  These 

prevention tools are becoming ever more popular in the ‘fight against 

crime’.  The ability to predict future offending patterns relies upon the 

development of much larger and more sophisticated databases than that 

which formed the basis of this small study.  However the underlying 

approach is essentially the same. Predictive analysis is a method of risk 

assessment which uses technology to calculate the chance of a future event 

occurring.  Early trials of a crime prevention system using the method has 

shown promise in the USA, and the system known as CRUSH (Criminal 

Reduction Utilising Statistical History) is currently undergoing trials in 

Britain.
177

  The software has been developed by IBM, who has reportedly 

invested over $11 billion in the project since 2006.  Critics of the system 

have argued that it represents an abuse of human rights by targeting 

potential offenders who are innocent until ‘predicted’ guilty.
178

  However 

advocates of the system suggest that it permits efficient targeting of limited 

police resources to areas where they are most likely to detect offenders.   

The database which was formed in the course of this study has the potential 

to be further developed for use as a predictive tool for the identification of 
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those solicitors who are most likely to engage in future professional 

misconduct.  Finally, the research findings have prompted some suggestions 

for amendments of the LSRB 2011.
179

 

3.9 Concluding Remarks  
 

This chapter has examined the strengths and weaknesses of the present 

regulatory framework governing the legal profession in Ireland today, and 

has identified a series of failures which collectively render the present 

system entirely unfit for purpose.  It is clear that widespread reform is 

needed if the legal profession is going to meet the needs of potential users of 

legal services in Ireland today.  Failure to introduce a radical programme of 

reform may well have negative consequences for the rule of law, as 

increasing numbers of citizens continue to turn away from the legal 

profession as a viable channel for dispute resolution, and choose instead to 

resolve their issues without recourse to professional legal advice and 

assistance.
180

  This chapter focused on Terry’s analytic framework, which 

poses a series of questions about regulatory regimes pertaining to the legal 

profession.  This examined the following questions:  

 

 Why should the legal profession be regulated?  

 Who regulates the legal profession? 

 Where does lawyer regulation take place? 

  When does lawyer regulation occur? 

 How are lawyers regulated? 
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The present regulatory framework lacks a discernable, explicit rationale, 

beyond the questionable fulfilment of self-serving, self-regulatory 

ambitions, and the legal profession has shown itself to be admirable in the 

command of its brief as far as justifying self-regulation is concerned.  Its 

main argument for justification of the status quo appeared to be that self-

regulation was in the public interest, not just in that of the profession.  

However the rhetoric has worn thin in the face of the harsh economic 

climate which Ireland is still experiencing today.  Self-regulation is no 

substitute for clearly articulated regulatory objectives such as those which 

are found in the UK Legal Services Act 2007, which begin with the 

protection of the public interest, and conclude with the promotion and 

maintenance of professional principles.
181

  The economic argument for the 

regulation of the legal profession provides a further impetus for regulatory 

change in Ireland, insofar as it reveals a catalogue of regulatory failings 

which typify the self-regulatory model.  In the course of the last two 

decades, a series of reports, commencing with the Fair Trade Commission in 

1990 and culminating with that of the Committee of Public Accounts in 

2011 have faithfully documented and reiterated the fundamental failures of 

the current system of regulating the legal professions in Ireland today.  

Further systemic regulatory failure is revealed by the failure of the present 

system to regulate firms rather than individual legal practitioners.  This state 

of affairs is hopelessly inadequate, and creates a dangerous environment 

whereby a dysfunctional firm may evade detection by the authorities until 

such time as a critical mass of misconduct finally results in a toxic firm 

appearing on the regulatory radar.  The growing community of lay litigants 

presents an increasingly potent challenge to the regulatory status quo.  The 

rise of the lay litigant, more than any other factor, most potently illustrates 

the abject failure of the regulation of the Irish legal profession.  Irish 

lawyers are in danger of becoming the preserve of an ever-diminishing elite 

cohort of society. Public disillusionment with the legal profession was 

expressed on a daily basis within the forum which was provided by The 

Victims of the Legal Profession on its website, RateYourSolicitor.com.  
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Whilst defamation cannot be excused on any level, the closing of a valuable 

forum for public debate on the basis of one, possibly defamatory event is 

arguably, an overreaction. Furthermore, the present regulatory system is 

entrenched in responding to regulatory breaches after the event, as opposed 

to intervening prior to the occurrence of misconduct or regulatory failing.   

 

Modern statistical modelling techniques offer the possibility of regulatory 

intervention prior to the actus reus of regulatory breach, and also for the 

identification of those members of a community who are most likely to 

engage in wrongdoing.  There have been promising developments in this 

field in the US.   The Memphis Police Department, working with Professor 

Richard Janiskowski, have used IBM SPSS software to predict the locations 

of criminal activity.  This approach has resulted in a considerable saving in 

policing costs, alongside improvements in crime prevention.
182

  The present 

Irish regulatory system does not directly address the issue of regulating 

virtual legal service provision, and is ill equipped to address potential 

problems presented by the growing use of technology, which will 

increasingly be a common feature in the provision of legal services in 

future.   

 

The current Irish regulatory framework fails to distinguish between the 

needs of individual clients and organisations, even though their level of 

sophistication as far as judging the nature and quality of legal services is 

concerned is markedly different.  This is contrary to the recommendations 

of the European Commission, and arguably prevents the emergence of 

innovative solutions to the needs of business and corporate clients.  The 

balance in the present regulatory system favours the use of rules over 

principles as regulatory instruments, and whilst rules undoubtedly have an 

important place in a reformed system of regulation, the clear articulation of 

regulatory objectives and guiding principles would be useful for both 

regulators and the regulated community in applying the regulations to foster 
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best practice.  Finally, the present regulatory framework largely fails to 

comply with the OECD Guiding Principles for Regulatory Quality and 

Performance which provides a clear warning signal that the present system 

of regulating the legal profession in Ireland requires comprehensive reform.  

The chapter concluded with an investigation into the nature of professional 

misconduct amongst solicitors, the results of which emphasize the need to 

develop a robust regulatory response to such behaviour, in the interest of 

both the public and profession.  The following chapter will examine the 

manner in which the legal profession is regulated in other jurisdictions, 

including Northern Ireland, England and Wales, Australia, Greece and 

Portugal.  The consideration of the latter two jurisdictions provides an 

opportunity to identify common themes in terms of the Troika’s intervention 

programmes which are applied to ‘bailed out’ nations within the EU.  The 

comparative study in Chapter 4 will also help to identify amendments which 

should be made to the LSRB 2011, in order to ensure that following its 

enactment, Ireland will have a regulatory regime for its legal profession 

which is fit for purpose and which serves the interests of the public rather 

than those of the profession itself. 
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CHAPTER 4: INTERNATIONAL COMPARISONS 
 

4.0 Introduction 
 

This chapter seeks to explore the manner in which the legal profession is 

regulated in jurisdictions outside Ireland.  It begins by looking at the 

regulatory regime which currently pertains in the jurisdiction of our nearest 

neighbour, Northern Ireland, and then moves on to consider the regulatory 

framework in England and Wales.  The Bain Report of 2006 recommended 

the retention of the self-regulatory system in Northern Ireland.
1
  This 

recommendation contrasts with the conclusions of the Clementi Report 

which, having considered the advantages and disadvantages of the self-

regulatory system in England and Wales and examined possible alternatives, 

concluded that self-regulation of the legal profession should be replaced by 

the establishment of a Legal Services Board (LSB), to oversee the activities 

of ‘front line’ regulators such as The Bar Council and the Law Society.
2
  

The regulation of the legal services market in Australia is also worthy of 

examination, given that it has adopted an innovative approach which has 

been influential in other jurisdictions, especially with regard the 

deregulation of business structures authorised to provide legal services.  

Given Ireland’s current ‘bailed out’ status, the chapter proceeds to focus on 

the regulation of the legal profession in other bailed out EU states, namely 

Greece and Portugal.  Like Ireland, these countries have agreed with the 

Troika to implement programmes of fiscal and structural reforms in return 

for the receipt of bailout funds, and together with Ireland they present an 

opportunity to examine the modus operandi of the Troika in its interaction 

with EU member states who are facing extreme financial difficulties.  This 

examination of the regulatory regimes pertaining in Greece and Portugal 

also reveals the extent to which the Troika has sought to achieve a far 
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reaching liberalisation of the European legal services market in return for 

bailout funds.   

 

This chapter also examines the responses of the international bodies 

representing the legal profession to the Troika interventions and their impact 

upon affected parties.  It is hoped that this comparative approach to the 

study of regulatory regimes for legal services will facilitate a thorough 

analysis of the LSRB 2011 and the identification of amendments which 

might be made to it, in order to ensure that following its enactment, Ireland 

will have a legal services market which meets the needs of the public 

through the provision of high quality legal services at an affordable cost.  

However the comparisons herein will also reveal the Troika’s role as a de 

facto regulator of the legal profession, and the extent to which in recent 

times it has been the prime mover for the liberalisation of the legal services 

sector within Europe. 

4.1 The Regulation of the Legal Profession in Northern 
Ireland 

4.1.1  Overview of the Regulatory Framework 

 

Given their common ancestry and their geographical proximity, it is not 

surprising that the regulation of the legal profession in Northern Ireland and 

Ireland should have many common features.  The legal profession in 

Northern Ireland is comprised of both barristers and solicitors.  Similarly to 

the position in Ireland, barristers provide specialist advice and courtroom 

advocacy.  In general, they do not provide services directly to the public, but 

accept instructions from solicitors on a client’s behalf.  However, as is the 

case in Ireland, the Bar provides a direct access service for certain 

organisations which it considers capable of instructing a barrister in relation 

to a non-contentious matter.  The solicitors’ branch of the profession 

provides legal advice and assistance directly to the public, with the majority 

of practitioners operating through High Street firms.  They often provide a 

complete legal service to clients on matters including conveyancing, debt 

collection, wills and probate services.   
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Solicitors 

 

Like its counterpart in Ireland, the Law Society of Northern Ireland (The 

Law Society) is responsible for both the representation and regulation of 

solicitors.  The self-regulatory powers and duties of The Law Society are 

statutory-based, in accordance with the provisions of the Solicitors 

(Northern Ireland) Order 1976.
3
  

 

The Law Society performs its regulatory functions through the working of 

the Client Complaints Committee which consists of members of The 

Council of the Law Society, solicitor members and lay members, the latter 

of whom are in the minority.  The Law Society is subject to the supervisory 

jurisdiction of the Lord Chief Justice of Northern Ireland.  There is lay 

participation in the regulatory system, as evidenced by both the Lay 

Observer and the lay persons who participate in the Solicitors Disciplinary 

Tribunal (SDT).  The Lay Observer is a unique feature of the regulatory 

framework in Northern Ireland, having no counterpart in Ireland, England 

and Wales, or in any of the other jurisdictions considered in this chapter.  

The Lay Observer does not have investigative powers, but may only 

examine the manner in which complaints are handled.  He/she may refer a 

complaint to the Law Society’s Professional Conduct Committee for 

assessment, and may also refer a complaint to the SDT where this is 

considered to be appropriate.  The Lay Observer reviews the handling of 

particular cases of complaint by the Law Society, without actually 

adjudicating directly in relation to cases, and he/she may also make 

recommendations to reform the complaints handling procedure.  Like its 

                                                 
3
 As amended on 16

th
 July 2009 by the Solicitors (Northern Ireland) (Amendment) Order 

1989.  The 1976 Order sets out the conditions to be met by solicitors in respect of 

qualification and admission.  It also sets out the Law Society’s responsibilities with regard 

to the issuance of practice certificates.  The Order confers regulatory powers on the Society 

in relation to professional practice, conduct, discipline and the handling of clients’ funds.  It 

also provides the Society with the power to monitor the keeping of accounts by its 

members, and sets out obligations on the part of the Law Society to maintain a 

compensation fund and of solicitors to carry PII.  The rules relating to the remuneratrion of 

solicitors are also included in the Order.  A complete list of all the Orders which have been 

made by the Law Society in accordance with its statutory powers may be found on its 

website.  The Law Society of Northern Ireland. Available at: <http://www.lawsoc-ni-

org/role-of-the-law-society/regulation/regulations-by-category/> Accessed: 8
th

 Feb 2013.   

http://www.lawsoc-ni-org/role-of-the-law-society/regulation/regulations-by-category/
http://www.lawsoc-ni-org/role-of-the-law-society/regulation/regulations-by-category/
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counterpart in Ireland, the Northern Ireland SDT is independent from the 

Law Society, and adjudicates upon more serious instances of alleged 

misconduct such as the breach of an undertaking or the breach of the rules 

which govern conflicts of interest.  Findings of the SDT are not generally 

made public.  However serious matters may be reported upon in the Law 

Society’s monthly magazine ‘The Writ’, and may also be reported upon in 

the Law Society’s Annual Report.   

Barristers 

 

Presently, there are approximately 580 practising barristers in Northern 

Ireland.  As in Ireland, they are categorised in terms of their seniority, with 

about 13% of members of the Bar being designated Queen’s counsel, with 

the remainder being junior counsel.  Junior counsel are members of the 

Outer Bar and Queen’s counsel (QCs) are members of the Inner Bar, the 

latter supposedly being of a higher standard professionally.
4
  As is the case 

in Ireland, all barristers operate from the Law Library.
5
  Barristers unlike 

solicitors, have rights of audience in both the High Court and superior 

Courts, although solicitors who have undergone a course of specialist 

training may advocate on behalf of clients in the High Court.  Barristers are 

excluded from the provision of conveyancing services and the 

administration of estates, and they do not generally have access to clients’ 

funds.
6
  Like its Irish counterpart, the General Council of the Bar of 

Northern Ireland (The Bar Council) is a non-statutory, private body which is 

responsible along with the Benchers of the Inn of Court of Northern Ireland 

(The Inn), for the maintenance of standards, honour and the independence of 

the Bar, and also for the promotion, presentation and improvement of the 

provision of services by barristers.
7
  The Bar Council also has a 

                                                 
4
 The Bar Library of Northern Ireland.  <http://www.barlibrary.com/about-us/the-legal-

profession-in-ni/>  Accessed: 9th Feb 2013   
5
 Barristers in Northern Ireland do not operate a system of Chambers as in England and 

Wales.  Both the Bar Council and the Inn of Court of Northern Ireland operate from the Bar 

Library in Northern Ireland, which is a private institution to which all practicing members 

of the Bar are joined.  It provides information and technical services, along with 

accommodation and office support for Northern Ireland’s barristers.    
6
 G Bain, Legal Services in Northern Ireland (FN 1) Ch 2 para 2.36.   

7
 The General Council of the Bar of Northern Ireland. < http://www.barlibrary.com/about-

us/the-general-council-of-the-bar-of-northern-ireland/> Accessed: 9th Feb 13 

http://www.barlibrary.com/about-us/the-legal-profession-in-ni/
http://www.barlibrary.com/about-us/the-legal-profession-in-ni/
http://www.barlibrary.com/about-us/the-general-council-of-the-bar-of-northern-ireland/
http://www.barlibrary.com/about-us/the-general-council-of-the-bar-of-northern-ireland/
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representative role on behalf of the Bar.  Its regulatory functions include 

overseeing matters relating to professional etiquette, the organisation and 

working conditions of the Bar and remuneration of barristers.  The Bar 

Council makes its own bye-laws, and is responsible for the appointment of a 

Professional Conduct Committee to investigate matters relating to members’ 

conduct.  Committees may also be established in relation to other matters as 

and when this is deemed to be desirable by the Bar Council, and functions 

and powers may be delegated to such Committees where necessary by the 

Bar Council.   

 

The Executive Council of the Bar is responsible for many matters which 

were formally part of the remit of the Benchers of the Inn, such as the 

financial and business administration of the Bar.  It is also responsible for 

establishing the qualifications which are necessary for admission to the Bar, 

and for the appointment of members of the Disciplinary Committee which 

hears cases referred from the Professional Conduct Committee.  Whilst the 

Education Committee of the Executive Council considers Memorials from 

prospective students at the Inn who are seeking admission to the degree of 

barrister-at-law, and for making recommendations on these to the Benchers, 

it is the latter who have the ultimate decision-making powers in relation to 

such applications. 

 

The Benchers are a group of members of the Inn of Court of Northern 

Ireland which includes members of the Supreme Court Judiciary, the 

Attorney General, the Solicitor General and other senior members of the 

Bar, and they play a similar role in the regulation of the legal profession in 

both Northern Ireland and Ireland.
8
  As is the case in Ireland, the Northern 

Ireland Benchers are responsible for the admission of student members to 

the Inn, and for calling them to the Bar.  They also appoint a Disciplinary 

Appeals Committee to hear appeals from the Disciplinary Committee of the 

Executive Council of the Inn of Court.  The Benchers have the power to 

                                                 
8
 The Inn was established in 1926, prior to which time the Lord Chief Justice had the power 

to call members to the Bar in Northern Ireland.  The Inn consists of both the Benchers and 

the Bar Council, and it is governed by the Benchers.  It operates in accordance with its 

Constitution and Bye Laws which were adopted in 1983 at a General Meeting of the Inn. 
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either suspend or disbar a barrister from practice upon a recommendation 

from the Disciplinary Committee or the Disciplinary Appeals Committee of 

the Inn.  Hearings of the Disciplinary Committee are in public and where 

there are findings of serious misconduct, these are published on a notice 

board in the Bar Library, and also in the Great Hall of the Royal Courts of 

Justice.  There is no independent oversight of the regulation of the Bar in 

Northern Ireland, and the Lay Observer plays no role in relation to the 

regulation of the Bar.  As is the case in Ireland, barristers are only permitted 

to practice as sole practitioners, with partnerships between groups of two or 

more barristers, or between barristers and solicitors, being prohibited.  

External ownership of solicitors’ practices is also forbidden.   

4.1.2 Recommendations for Reform 

 

The Legal Services Review Group was established by the government in 

2005, under the auspices of its Chairman Professor Bain in order to examine 

the regulation of the legal profession in Northern Ireland, and to report and 

make recommendations for reform.  Its Report entitled ‘Legal Services in 

Northern Ireland: Complaints, Regulation, Competition’ was published in 

2006, following the earlier publication of the ‘Clementi Review of Legal 

Services in England and Wales’, and the government’s subsequent White 

Paper.
9
  The key objectives of the Bain Review were as follows: 

 

 To achieve a new regulatory framework appropriate to the particular 

needs of Northern Ireland consumers. 

  To ensure that competition and choice are available to consumers 

from the legal profession in Northern Ireland.
10

    

 

Whilst the Report endorses the principles and objectives of the regulation of 

legal services as set out in the Clementi Review, it does not accept all of its 

recommendations as appropriate for adoption in Northern Ireland, primarily 

                                                 
9
 D Clementi, Report of the Review of the Regulatory Framework for Legal Services in 

England and Wales (Dec 2004).  Available at: 

<http://webarchive.nationalarchives.gov.uk/+/http://www.legal-services-

review.org.uk/content/report/index.htm> Accessed 28
th

 Feb 2013. 
10

 G Bain Legal Services in Northern Ireland (2006) (FN 1) Ch 8 para 8.2 

http://webarchive.nationalarchives.gov.uk/+/http:/www.legal-services-review.org.uk/content/report/index.htm
http://webarchive.nationalarchives.gov.uk/+/http:/www.legal-services-review.org.uk/content/report/index.htm
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on the basis that the jurisdiction of Northern Ireland is much smaller than 

that of England and Wales, and the legal community is also of a much 

smaller order.  

 

The Bain Report identified the key purpose of the legal profession as being 

to ensure that its members are suitably qualified and that they observe 

appropriate ethical standards.
11

  However, the failure here to refer to the 

need for regulation to further the administration of justice is regrettable.  

The Report endorsed the objectives and principles of the regulation of legal 

services as identified in the Clementi Report, those objectives being the 

maintenance of the rule of law, the facilitation of access to justice, the 

protection and promotion of consumers’ interests, the promotion of 

competition in the legal services market, the encouragement of a strong, 

confident and effective legal profession and the promotion of public 

understanding of the legal rights of citizens.
12

  Clementi also identified four 

legal principles which should be upheld by the regulatory framework 

governing the provision of legal services.  These are as follows: 

 

 The maintenance of the independence of the legal profession  

 The requirement to uphold high standards of integrity in the legal 

profession  

 The requirement to uphold a lawyer’s duty to act in a client’s best 

interests, subject to the overriding duty to the court and the interests 

of justice   

 The maintenance of client confidentiality in accordance with the 

rules of professional conduct.
13

   

 

                                                 
11

 Ibid  Ch 3 para 3.2.  This view is in accordance with that which was expressed in the 

Consultation Document which was issued by the Legal Services Review Group of the 

Department of Finance and Personnel.  The Review Group was responsible for 

recommending to the Minister of Finance and Personnel how the legal profession in 

Northern Ireland should be regulated, and also for the publication of the Bain Report Legal 

Services in Northern Ireland: Complaints, Regulation and Competition.   
12

 Ibid Ch 3 para 3.4 
13

 Ibid Ch 3 para 3.6 
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In the course of the consultative process which preceded the publication of 

the Bain Report, the Law Society, which retains a dual regulatory and 

representative function, strongly defended the continuance of the self-

regulatory model in Northern Ireland on the grounds that it protected the 

independence of the legal profession from state interference.  This was 

particularly important in Northern Ireland given the historical context of 

‘The Troubles’: 

 

[T]here are circumstances of legal practice in Northern Ireland which are unique.  

These, combined with a continued context in which manifest sensitivities exist about the 

accountability and independence of state bodies and Government influence over the 

administration of justice … are all factors which should be taken into account.
14

 

 

Whilst The Troubles have undoubtedly impacted upon the administration of 

justice in Northern Ireland, it is unclear from the Bain Report how this fact 

serves to support the preservation of the self-regulatory model.  The Report 

concluded that an oversight regulatory body such as the Legal Services 

Board (LSB) as proposed by Clementi for the legal profession in England 

and Wales was not appropriate in the Northern Ireland context.  This was 

because there was no evidence of a history of regulatory failure in Northern 

Ireland, nor did it have an existing overly complex regulatory structure, and 

the cost of establishing such an oversight body was not proportionate to any 

benefit it may bring for consumers of legal services in Northern Ireland.
15

  

However the Report failed to present evidence to support its view that there 

has not been regulatory failure in Northern Ireland, and the classic problems 

associated with self-regulation undoubtedly impact negatively upon the 

                                                 
14

 Ibid Ch 3 para 3.17.  ‘The Troubles’ refers to a period of approximately 40 years of civil 

disorder (or war) in Northern Ireland caused by ethnic conflict.  Northern Ireland society 

was, and remains, deeply divided upon political, cultural and religious grounds between the 

largely Protestant, loyalist and unionist citizens who have allegiance to the British crown on 

the one hand, and Catholic nationalists who generally aspire towards the unification of 

Ireland on the other.  A Civil Rights Movement initiated in the 1960s by nationalists in 

response to historical discriminatory practices against Catholics, led to a violent response 

from both state authorities and members of the unionist community.  The signing of the 

Belfast (Good Friday) Agreement in 1998 brought an end to the worst excesses of the 

Troubles, but not before the loss of 3,500 lives, with a further 50,000 people being 

seriously injured.     
15

 Ibid Ch 3 para 3.30   
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legal services market in Northern Ireland as in other jurisdictions.
16

  Instead 

the Bain Report concluded that a more effective regulatory regime would be 

achieved in Northern Ireland by the establishment of an independent Legal 

Services Oversight Commissioner (LSOC) who would oversee the general 

regulation and complaints handling processes of both branches of the 

profession.  It recommended an increased involvement of lay practitioners 

in the regulatory structure, especially with regard to complaints handling.  It 

was also noted that the Lord Chief Justice’s involvement in the regulation of 

the legal profession may not meet with the requirements of openness and 

transparency, and that a purely advisory role for him/her in future may be 

more appropriate.
17

  The Report concluded that the formal separation of 

regulatory and representative functions within the Law Society and Bar 

Council was not necessary given that these two roles may ‘inform’ one 

another in a small jurisdiction, and that in such a context their formal 

separation may be problematic.
18

  Instead, it recommended that the 

regulatory and representative functions of the professional bodies should 

only be separated in respect of complaints handling.  Whilst there may be 

some merit to the argument that the regulatory and representative roles 

might inform one another in a small jurisdiction, any such benefit may be 

outweighed by the conflict of interest which arises when the responsibility 

for both functions lies with one body. 

 

With regard to the handling of client complaints, and having examined the 

manner in which client complaints are dealt with in England, Wales, 

Scotland and Ireland, and the submissions of the various stakeholders who 

took part in consultations with the Review Committee, the Bain Report 

made the following recommendations regarding the handling of complaints 

concerning members of the legal profession:
19

 

                                                 
16

 For a discussion of the problems associated with self-regulation, see ch 3 s 3.2.5 
17

 Ibid Ch 3 para 3.35 
18

 Ibid Ch 3 para 3.35 
19

 Prior to the Bain Report in 2006 there was no requirement for a complainant to bring a 

complaint to the attention of a particular solicitor’s firm as a first step in the initiation of a 

formal complaint procedure.  Nor did the Client Complaints Committee of the Law Society 

have the authority to award compensation to a client where they had suffered loss or 

damage as a consequence of solicitor misconduct. 
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 The legal profession should have responsibility for the handling of 

complaints, subject to some provisios, including that lay persons 

should form the majority on complaint committees, which should 

also be chaired by  lay persons. 

 Members of the Council of the Law Society should not be allowed 

to continue to be involved in the investigation of complaints against 

solicitors.   

 The SDT should have a lay majority whilst continuing to be chaired 

by a legal professional.    

 A new Disciplinary Committee of the Bar should be established, 

which has a lay majority and is chaired by a legal professional, the 

function of the Committee being to deal with complaints of serious 

misconduct and for other conduct related complaints.   

 Lay persons who participate in complaints committees should be 

appointed following public advertisement of the positions and a 

public recruitment process, to be overseen by the LSOC. 
20

   

 All solicitors’ firms should establish their own complaints 

investigation procedure, details of which should be made available 

to clients and prospective clients.   

 Complaints which are upheld should be eligible for compensation 

up to the value of £3,500 for both service and conduct related 

complaints.  A similar level of compensation should be made 

available in relation to a complaint which is upheld and which 

involves professional negligence.
21

 

 Where appropriate, a complainant should be given access to expert 

opinion about the merits, specifically the value and nature of any 

case they may wish to pursue against the legal practitioner at fault. 

 

                                                 
20

 Such appointments should be in accordance with the ‘Nolan Principles’.  See ch 4  s 4.2 

for more details regarding the Nolan Principles. 
21

 The monetary limits outlined above should be subject to ongoing review by the LSOC, 

who should make recommendations for changes where appropriate. 
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The recommendations of the Bain Report are in accordance with the size of 

the Northern Ireland jurisdiction and represent more of a refinement of the 

existing regulatory framework rather than a radical departure from it.  

Essentially, the Report recommended a fine-tuning of the regulatory status 

quo.  In supporting the maintenance of the traditional self-regulatory model, 

the Report sets its face against a large body of academic literature which has 

documented its drawbacks.
22

  The Report proposed that ‘revised’ oversight 

arrangements should be implemented, with the establishment of the new 

office of LSOC.
23

  The LSOC would be able to audit individual complaint 

files, set targets and monitor performance of the complaints-related duties of 

the professional bodies.  Where the professional bodies fail in their duties, 

the LSOC would have the power to issue appropriate penalties.  The LSOC 

would have the responsibility for selecting lay representatives from an 

available pool to hear specific cases.  He/she would also have the power to 

offer advice on other regulatory functions of the professional bodies and to 

refer cases to the Government where such advice is not acted upon.  The 

LSOC would have broad consultative powers in respect of relevant 

stakeholders regarding appropriate regulatory mechanisms, and should have 

the necessary staff and resources to support his/her work, in order to ensure 

consumers of legal services in Northern Ireland receive sufficient 

protection.  The office of the LSOC should be supported by a levy that 

applies firstly to all legal practitioners and secondly to those practitioners 

against whom adverse regulatory findings are made.  The appointment of 

the LSOC should be in accordance with the normal public servant 

recruitment procedures.  The establishment of the office of LSOC 

constitutes the key innovative reform advocated by the Bain Report.  

However, the office’s lack of investigative and remedial powers in relation 

to individual client complaints illustrates its inherent weakness, and its 

establishment will do little to fortify the existing regulatory framework.   

 

The conservative tone of the Bain Report was also apparent in its opposition 

to the introduction of ABSs and its recommendation that the prohibition on 

                                                 
22

 See ch 3 s 3.2.5 for a discussion of self-regulation. 
23

 G Bain, Legal Services in Northern Ireland (2006) (FN 1) Ch 5 para 5.32 
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barristers forming associations in the form of partnerships should continue.  

Unsurprisingly, it also opposed the establishment of LDPs and MDPs, and 

recommended that the prohibition on external ownership of law firms 

should remain.  With regard to the establishment of an independent 

conveyancing profession, the Report argued that in the Northern Ireland 

context, this would be prohibitive, given the small size of the jurisdiction.  It 

thus concluded that the restriction on licensed conveyancing in Northern 

Ireland should remain.  Once again, no convincing argument was offered in 

the Report as to why the small size of the jurisdiction in Northern Ireland 

justifies the removal of consumer choice with regard to the provision of 

conveyancing services.  It also recommended that the traditional division of 

labour between solicitors and barristers in matters of litigation should 

remain. However the Report stated that it was reasonable for individuals and 

organisations to have direct access to the Bar in relation to both contentious 

and non-contentious matters, and it recommended that further consideration 

should be given to this issue by the Bar.  It also supported the proposition 

that suitably trained solicitor-advocates should be given rights of audience 

in higher courts in a manner equivalent to the position pertaining in 

England, Wales and Scotland.
24

  Finally, the Report urged that further 

consideration should be given to the manner in which a barrister in 

employment is currently prevented from presenting a case on behalf of his 

employer.   

Concluding Remarks 

 

Whilst endorsing the Clementi recommendations as appropriate in an 

English and Welsh context, and welcoming those proposals on a 

philosophical level, the Bain Report asserted that the regulatory reform 

programme as proposed by Clementi was not suitable for Northern Ireland, 

which differs from England and Wales on many levels including size, 

nature, the structure of its legal profession and regulatory history.
25

  It was 

argued that the present legal system in Northern Ireland facilitates a healthy 

degree of competition and consumer choice which should be safeguarded.  

                                                 
24

 This reform would require the amendment of the Judiciature (Northern Ireland) Act 1978 
25

 G Bain, Legal Services in Northern Ireland (2006) (FN 1) Ch 8 para 8.5 
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According to Bain, the reforms which he proposed have placed the 

consumer at the heart of the system, and put him/her in as good, if not better 

a position as consumers elsewhere in the UK and Ireland.
26

  However no 

evidence was offered to support this optimistic view of the changes to the 

regulatory framework, or to justify the assertion in relation to the strong 

position of consumers of legal services in Northern Ireland.  The pace of 

regulatory reform in Northern Ireland following the publication of the Bain 

Report has been slow.  Proposals for reform will be contained in the Legal 

Complaints and Regulation Bill which has yet to be published. It is 

understood that the Finance and Personnel Department will consult on the 

draft Bill prior to bringing it before the Northern Ireland Legislative 

Assembly later this year.
27

 

4.2       The Regulation of the Legal Profession in England and 
Wales 
 

The Clementi Report was commissioned in 2003 by the Secretary of State 

for Constitutional Affairs, as a result of concerns about the regulatory 

framework which applied to the legal services market in England and Wales 

at the start of the twenty-first century.
28

  It was perceived to be outdated, 

inflexible, over-complex and lacking accountability and transparency.
29

  

There were concerns about the effect of entrenched restrictive practices 

upon the competitiveness of the market for legal services and also the level 

of client complaints about the quality of services.
30

  There was also a 

                                                 
26

 Ibid Ch 8 para 8.7 
27

 Email from the Northern Ireland Legislative Assembly Committee for Finance and 

Personnel to the author, 4
th

 Mar 2013.   The Committee for Finance and Personnel of the 

Northern Ireland Legislative Assembly were briefed on proposals for the Legal Complaints 

and Regulation Bill by officials from the Department of Finance and Personnel in April 

2013. The Department of Finance and Personnel met on 18
th

 September, and it is 

understood that it was briefed by departmental officials on proposals in relation to the Bill. 

(Email from Phil Pateman, Assistant Assembly Clerk, Committee for Finance and 

Personnel, Northern Ireland Legislative Assembly, to the author.  11
th

 September 2013).  It 

is unclear why the Bill has made such slow progress in the Northern Ireland Legislative 

Assembly.   
28

 D Clementi, Report (Dec 2004) (FN 2)  
29

 Ibid, Forward, para 3 (1) 
30

 J Flood, ‘Will There Be Fallout from Clementi? The Repercussions for the Legal 

Profession After the Legal Services Act 2007’ (2012) Michigan State Law Review 537, 

541.  Available at:  <http://ssrn.com/abstract=1128398> Accessed 25
th

 Feb 2013. Citing 

The Office of Fair Trading Competition in Professions: A Report by the Director General 

of Fair Trading (2001) Available at:  

http://ssrn.com/abstract=1128398
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concern about the efficacy of the mechanisms for dealing with consumer 

complaints, in particular the self-regulatory process whereby complaints 

against legal professionals were dealt with by the legal profession itself. 

According to the consumer magazine ‘Which?’, up to one third of clients 

considered that they had received poor service from their lawyer.
31

    

Furthermore, there was perceived to be a lack of efficiency in the regulatory 

system.
32

  Finally, there was a concern that the present system unduly 

restricted the types of business structures in which legal professionals could 

operate.
33

 The Report gave rise to the most far reaching reform of the legal 

profession ever seen in England and Wales or arguably, globally.
34

 

4.2.1 Aims of the Clementi Review 

 

The aims of the Clementi Review were as follows: 

 

 To identify a means of providing high quality legal services at a cost 

within the reach of all members of society. 

 To identify objectives of the regulation of legal services in Northern 

Ireland. 

 To identify the core principles which should be protected in any 

codes of conduct which may be adopted by the legal profession. 

 To identify what type of regulatory framework is most appropriate 

for providers of legal services in England and Wales. 

 To identify the most appropriate means of responding to clients’ 

complaints. 

 To decide whether the establishment of ABSs should be permitted. 

 

 

 

                                                                                                                            
<http://www.oft.gov.uk/shared_oft/reports/professional_bodies/oft328.pdf>   Accessed 1

st
 

Mar 2013 
31

Ibid, citing ‘Which? Wants Law Regulation’ ‘Which?’ 21
st
 Mar 2005.  Available at: 

<http://www.which.co.uk/about-which/press/press-releases/campaign-press-

relaeases/consumer-market/2005/03/which-wants-law-regulation>  Accessed 1
st
 Mar 2013 

32
 D Clementi, Report (FN 2) Forward, para 3 (ii) 

33
 Ibid, Forward, para 3 (iii). 

34
 J Flood, ‘Will There Be Fallout from Clementi? (FN 30) 538 

http://www.oft.gov.uk/shared_oft/reports/professional_bodies/oft328.pdf
http://www.which.co.uk/about-which/press/press-releases/campaign-press-relaeases/consumer-market/2005/03/which-wants-law-regulation
http://www.which.co.uk/about-which/press/press-releases/campaign-press-relaeases/consumer-market/2005/03/which-wants-law-regulation
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4.2.2  Recommendations 

The Provision of High Quality Legal Services 

 

In order to ensure the provision of high quality legal services, the Clementi 

Report advocated a move away from regulating the activities of individual 

lawyers towards regulating the activities of particular firms.  This shift 

becomes very apparent in the regulatory mechanisms which were 

recommended for new business structures, where the regulatory focus is less 

on individuals than upon practice management systems.
35

   

Regulatory Objectives 

 

The objectives which should be met by the regulation of legal services in 

England and Wales were identified by Clementi as follows: 

(i) maintaining the rule of law 

(ii) ensuring access to justice 

(iii) protecting and promoting consumer services 

(iv) promoting competition 

(v) encouraging a strong, confident and effective legal profession 

(vi) promoting public understanding of citizens’ legal rights.
36

 

Core Principles of Professional Codes of Conduct 

 

Clementi identified the core principles which should be protected in any 

professional codes of conduct which are adopted by the legal profession.  

These are independence, integrity, a duty to act in the best interests of the 

client and the maintenance of client confidentiality.
37

   

An appropriate Regulatory Framework for Providers of Legal 

Services in England and Wales 

 

Clementi also considered the issue of what type of regulatory framework is 

most appropriate for practitioner bodies that provide legal services in 

England and Wales.  These include the Law Society, the Bar Council, the 

Institute of Legal Executives, the Chartered Institute of Patent Agents and 

                                                 
35

 D, Clementi, Report (FN 2) Forward para 12 
36

 Ibid Ch A para 7 
37

 Ibid Ch A para 15 
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the Institute of Trade Mark Attorneys.  Clementi considered two main 

options in that regard; Model A which involved removing all the regulatory 

functions from front-line bodies such as the Law Society and the Bar 

Council, and vesting it in a Legal Services Authority, and Model B, which 

allows the responsibility for regulatory functions to remain with the 

practitioner bodies, subject to oversight by a Legal Services Board (LSB).  

One particular variant of Model B, Model B+, requires the separation of 

regulatory and representative functions in the front-line bodies, and it is this 

model which Clementi identified as most appropriate for the jurisdiction of 

England and Wales, given that it builds upon the strength of the existing 

system and is comparable with international law and practice.  This model 

vests overall regulatory power in the LSB, which in turn delegates 

regulatory functions to the front-line regulators where they are deemed 

competent, and also where they have split their regulatory and 

representative functions. 

Responding to Consumer Complaints 

 

With regard to the handling of consumer complaints, the Clementi Report 

recommended the establishment of a single, independent body to respond to 

complaints in relation to any of the front-line legal service providers, 

namely an Office for Legal Complaints (OLC).
38

  This body would be part 

of the LSB framework.  Clementi also recommended that disciplinary 

matters should be the responsibility of the front-line bodies, given that their 

existing disciplinary systems work reasonably well.
39

  It was envisaged that 

the LSB would have oversight powers with respect to the OLC as far as 

systemic and policy issues are concerned, but would not be involved with 

the investigation or adjudication of individual complaints.  With regard to 

the LSB, Clementi recommended that it should be governed by a Board with 

a part-time Chairman, Chief Executive and a further twelve to sixteen 

members.
40

  Its Chairman, Chief Executive and a majority of the Board 

members should, in the interests of independence, be lay persons.  
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Appointments to the LSB should be made in accordance with the Nolan 

Principles.
41

   

The Establishment of ABSs 

 

The final issue which the Clementi Report addressed was the possibility of 

permitting legal services to be provided by ABSs such as LDPs or MDPs.
42

  

Both entities provide for the clear separation of functions and 

responsibilities between those who own a practice and those who manage 

it.
43

  The Report’s recommendation to permit the introduction of LDPs 

represented a shift in regulatory focus from the level of the individual 

practitioner to the level of the economic unit, the firm.
44

  Of primary 

concern to the regulator is the question of who runs a LDP or MDP, and 

how he/she does so.  This concern recognises the business reality that where 

the quality of legal services is concerned, the competence of senior 

management is critical, as is the quality of management systems which may 

be employed by service providers.
45

  With regard to MDPs, Clementi 

observed that whilst high profile financial scandals such as the ‘Enron’ and 

‘Worldcom’ cases have reduced corporate interest in the establishment of 

large scale MDPs on a global scale, there are considerable potential benefits 

associated with them for small to medium size professional service 

providers who wish to attract clients with inter-related professional needs.
46

  

The Report suggested that ABSs should be advanced firstly by means of 

permitting LDPs to be formed, and then by identifying the regulatory 

                                                 
41
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consequences of these before moving on to permit the establishment of 

MDPs which would also require greater cooperation between the various 

professions.
47

   

4.2.3  The Implementation of the Clementi Recommendations: The 

Legal Services Act 2007 

 

The years following the publication of the Clementi Report saw the 

implementation of many of its core recommendations including the splitting 

of the regulatory and representative functions of legal practitioner bodies 

and the establishment of the LSB in accordance with Clementi’s Model B+.  

The Legal Services Act (LSA) 2007 was the key statutory means for 

implementing the Clementi recommendations and for facilitating the 

liberalisation of the legal services market in England and Wales.  The Act 

which contains 214 sections and 24 schedules saw the implementation of the 

most significant reform of the legal services sector for over a century.  The 

key provisions were as follows: 

 

 It sets out the Act’s regulatory objectives and expands those 

objectives which were identified by Clementi to also include the 

protection and promotion of the public interest, the promotion and 

maintenance of adherence to professional principles and the 

promotion of a legal system which is not just strong, diverse and 

effective, but which is also independent.
48

   

 It provides for the establishment of the LSB and specifies its role in 

relation to the regulation of legal services, education and training.
49

   

 It sets out in detail which legal services constitute reserved activities, 

to be provided only by legal practitioners, and specifies the 

regulatory arrangements pertaining to such activities.
50
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 It provides for the regulation of approved regulatory bodies and the 

separation of the regulatory and representative functions of the front-

line practitioner bodies.
51

   

 It provides for the establishment of ABSs and in particular, for LDPs 

as recommended in the Clementi Report, and sets out the 

mechanisms for licensing and regulation of such practitioners.
52

   

 It provides for the establishment of the OLC as recommended by 

Clementi.
53

   

 

The LSB was created in January 2009, and received its full regulatory 

powers one year later in January 2010.  It has a staff of less than 30 and a 

budget of less than £5 million.
54

  Possibly its most important challenges 

relate to its role in the development of a regulatory framework to facilitate 

and regulate ABSs in the legal services market.  The new ABS regime 

which was established in accordance with the LSA 2007 came into force in 

June 2012.  The process for the establishment of an ABS involves an 

application to be made by one of the approved regulators to become a 

‘licensing authority’ (LA) of an ABS.  LSB approval of an LA is dependent 

upon the prospective ABS meeting detailed requirements with regard to 

both its structure and ownership.  The LSB clearly sets out the 

responsibilities of the LA with regard to the regulation of the ABS, and 

invests it with appropriate powers to carry out its role in that regard, such as 

the power to impose financial penalties and also enforcement powers.  

Currently both the Solicitors Regulation Authority (SRA) and the Council 

for Licensed Conveyancers (CLC) have both been granted LA status.  ABS 

approval will only be granted by a LA where those who hold a material 

interest have been approved.  This includes those who hold 10% or more of 

shares or voting rights in the company, and those who exert significant 

influence over management.  The LA must also be satisfied that the 

                                                 
51
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proposed ABS does not compromise the regulatory objectives set out in 

section 1 of the LSA 2007.  Prior to giving approval to an ABS, the relevant 

licensing authority will also make an overall organisational evaluation, and 

examine its funding and business models, with a view to satisfying itself 

that suitable individuals are involved, and that proper management systems 

are in place.  All ABSs must appoint a Head of Legal Practice (HOLP) who 

has a duty to take all reasonable steps to ensure there is compliance with the 

relevant rules, managerial duties and professional principles.  A Head of 

Finance and Administration (HOFA) must also be appointed, and he/she has 

a duty to ensure that all reasonable steps are taken to comply with accounts 

rules, and that failures in this regard are notified to the relevant authority.  

The new rules facilitating the establishment of ABSs have seen the 

emergence of new business models, such as franchises, retail legal services 

providers and fixed fee service providers.
55

  By the end of July 2012, just 

eight ABS licences had been issued.  The LSB has adopted an outcomes 

focused approach to regulation of ABSs which focuses on the risks posed by 

either a particular subject area of legal practice or a particular firm, with an 

accordingly lighter touch regulatory approach being used for lower risk 

entities.  The LSB enjoys real independence from the Ministry of Justice as 

the Minister lacks the power for direct intervention in its operation.  

4.2.4  Departing from Clementi: The Introduction of ABSs 

 

The LSA 2007 did not follow Clementi’s recommendations regarding the 

introduction of ABSs via a two-phased procedure, and instead it adopted a 

‘big bang’ approach, which paved the way for the introduction of all 

ABSs.
56

  In order to put all multi-professional firms on a level playing field, 

under the new rules, existing LDPs must convert to ABSs in accordance 

with SRA rules.
57
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As mentioned above, the liberalisation of the regulation of business 

structures authorised to provide legal services has led to the emergence of 

innovative forms of service providers.  England and Wales has seen the 

establishment of the first franchise of legal firms, Quality Solicitors, who 

seek to combine high brand recognition via the introduction of ‘legal access 

points’ in High Street locations such as newsagents, thereby creating the 

‘Specsavers’ of the legal world.
58

  At the other end of the market, Mischcon 

de Reya is becoming an ABS in order to develop a new venture which 

offers high net worth individuals or families with assets of over £50 million 

access to non-legal advisors in relation to private bank relationship 

management, tax planning and concierge services.
59

  There has also been the 

emergence of legal conglomerates, such as the Parabis Group, which offers 

a wide range of services including consultancy, risk assessment, and 

medical and accident claims expertise.  It has approximately one thousand 

legal staff, including four hundred lawyers and six hundred paralegals.  A 

£130 million stake in Parabis was recently sold to a private equity fund, 

subject to SRA approval.
60

   

 

The LSA 2007 ABS provisions have also seen the entry to the legal services 

market of supermarkets such as the Co-op.  Co-Operative Legal Services 

(CLS) has plans to expand exponentially to a staff of over 3000 legal 

professionals over the next five years.
61

  CLS offers combinations of 

services such as ‘life planning’, which includes probate, conveyancing and 

personal injury services in consumer friendly packages.  AA Legal Services 

and Halifax Legal Express are further examples of household names which 
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have been diversifying into the legal services markets in recent times.
62

  

Other emergent business models have adopted an on-line approach to the 

delivery of legal services, for either individual consumers or businesses, for 

instance Legal365.com, Rocket Lawyer and Legal Zoom.
63

  The LSA 2007 

has also created the potential for the trading in law firms’ stock on the stock 

exchange.  This phenomenon firstly emerged in Australia which saw the 

initial public offering of shares in Slater and Gordon in 2007.  Slater and 

Gordon recently entered the UK market, having purchased Russell, Jones & 

Walker, a major English personal injury firm.
64

   

 

It is clear that the English experience post LSA 2007 provides a valuable 

point of comparison for Irish legal service regulators when contemplating 

the desirability and possible impact of many aspects of regulatory reform, 

notwithstanding the difference in size and scale between the two 

jurisdictions.  In particular the English experience with regard to the 

introduction of ABSs provides food for thought in the Irish context about 

the future shape of the legal services market, especially if Ireland wishes to 

fully participate in the rapidly developing global market for legal services, 

and to avail of all the opportunities arising due to technological advances. 

Concluding Remarks 

 

Stephen has argued that the enactment of the LSA 2007 would introduce a 

regime of competitive regulation amongst legal service providers.
65

  The 

Act provides for the regulation of economic units rather than individual 

practitioners, and the nature of these economic units is likely to vary in 

                                                 
62

 Ibid 557. Citing AA Services, available at: <http://www.theaa.com/legal-services/legal-

documents.html> and HALIFAX, available at: 

<http://wwwhalifaxlegalexpress.co.uk/halifax>  Accessed 2
nd

 Mar 2013 
63

 Ibid 558.  Citiing Legal365, available at: <http://www.legal365.com/about> , D Fisher, 

‘Google Jumps into Online-Law Business with Rocket lawyer’ Forbes (11
th

 Aug 2011) 

Available at: <http://www.forbes.com/sites/danielfisher/2011/08/11/google-jumps-into-

online-law-business-with-rocket-lawyer/>  Accessed 2
nd

 Mar 2013 
64

 Ibid 558.  Citing C Parker, ‘Peering over the Ethical Precipice: Incorporation, Listing and 

Ethical Responsibilities of Law Firms’ (2008).  University of Melbourne Legal Studies 

Paper No 339, 2008.   
65

 F Stephen, ‘Regulation of Legal Profession or Regulation of Markets for Legal Services: 

Potential Implications of the Legal Services Act 2007’ (2008) 19 (6) European Business 

Law Review 1129, 1139 

http://www.theaa.com/legal-services/legal-documents.html
http://www.theaa.com/legal-services/legal-documents.html
http://wwwhalifaxlegalexpress.co.uk/halifax
http://www.legal365.com/about
http://www.forbes.com/sites/danielfisher/2011/08/11/google-jumps-into-online-law-business-with-rocket-lawyer/
http://www.forbes.com/sites/danielfisher/2011/08/11/google-jumps-into-online-law-business-with-rocket-lawyer/


Chapter 4: International Comparisons 

239 

 

accordance with the different types of legal and other professionals who 

constitute the ABSs.  According to Stephen: 

 

This is likely to lead to differences in the front-line regulators licensing ABSs in 

different markets but also ABS [sic] operating in the same market being regulated 

by different front-line regulators.  What emerges is likely to be competitive 

regulation based on the legal services market rather than the individual 

professional and subject to a minimum standard set by the LSB.
66

 

 

Whereas competitive regulation has the benefit of protecting consumers 

against the peril of super-normal profit-making by service suppliers, the 

particular competitive regulatory framework established by the LSA 2007 is 

cumbersome, and may lack efficiency as a result.
67

  The LSB acts as an 

overseeing regulator for ten different regulatory authorities, including the 

Solicitors Regulatory Authority (SRA), the Bar Standards Board (BSB), the 

Institute of Legal Executives Professional Standards Ltd, The Intellectual 

Property Regulation Board (IPRB) and the Association of Chartered 

Certified Accountants (ACCA).
68

  Several of these bodies are authorised to 

approve practitioners to offer the same type of legal service, for instance; 

both the SRA and the ACCA may authorise the provision of probate 

services.  Service providers may choose the regulator who imposes the least 

onerous burden upon them in terms of requisite standards to be met by the 

service provider, in order to receive authorisation to operate in the probate 

market.  According to Stephen, it is this competition amongst regulators that 

mitigates against the imposition of super-normal costs by service providers. 

 

Boon has argued that the most fundamental impact of the LSA 2007 has 

been on the ideology of professionalism, and he has outlined two 

possibilities for the profession following its implementation: 

 

On the one hand, competition and a more explicit focus will reinvigorate legal 

professionalism.  Therefore the LSA may allow lawyers to reconstruct as a liberal 
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profession (Flood, 2010), or operate as a corrective to professional failings 

(Maute, 2010), or foster a new version built on a responsive form of regulation 

(Parker, 1999; Webb, 2004).  On the other hand, the purpose of the LSA is to 

compromise or destroy professionalism, at least as a mechanism of occupational 

control.  Therefore the LSA represents the interests of the state and private capital 

in controlling professional work (Friedson, 1998), or a process of competition or 

concentration and rationalisation reflecting political faith in market mechanisms 

and a rhetorical assault on justice as a public good (Sommerlad, 2010) or, 

according to Lord Neuberger, Master of the Rolls, a threat to the rule of law from 

“consumer fundamentalism” (Legal Futures, 2010a).  The reality may be between 

these extremes, but assuming it survives, the LSA will redefine legal 

professionalism.
69

 

 

Given the recent introduction of ABSs in England and Wales, it is too early 

to assess the impact of the LSA 2007 on either the legal services market or 

the legal professions.  However the Act has clearly resulted in greater choice 

for consumers in terms of service providers.  Flood has argued that the Act 

has brought about a shift, “from [traditional] “professionalism to deskilling 

and proletarianization in the legal profession not unlike that which existed in 

the nineteenth century”.
70

  However Flood has also observed that the 

profession has been impacted upon not only by the enactment of the LSA 

2007, but also by the ‘changing postmodern condition’ which is profoundly 

influencing “traditional notions of careers, with temporary arrangements 

replacing life time commitments and a growing corporate reliance upon the 

services of inhouse lawyers as sources of knowledge, skill and 

competence”.
71

  Whilst it may be difficult to separate the precise effect of 

the enactment of the LSA 2007 from other social and economic influences 

upon the legal profession in a rapidly changing technological era, the Act 

has facilitated the legal profession’s participation in the process of change.  

Whilst many of the changes which have occurred as a result of the Act have 

undoubtedly been painful, the profession may well reap the benefits of its 

flexibility in future, in maintaining a pre-eminent place on the legal 

landscape. 
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4.3  The Regulation of the Legal Profession in Australia 

 

Australia is a federation consisting of six states and eight territories which 

obtained independence from Britain in 1901.  Each state and territory has 

traditionally been responsible for the regulation of the legal profession 

within its own jurisdiction.
72

  However the difficulties associated with 

multiple separate regulatory frameworks for legal professionals began to 

become more apparent in recent years, as practitioners found themselves 

unable to practice in jurisdictions outside the one in which the were 

registered to practice, without firstly obtaining a practising certificate for the 

second jurisdiction.  These state and territory-specific requirements created 

considerable inefficiencies for practitioners wishing to practice across the 

various state and territorial jurisdictions.
73

 There were also problems for 

practitioners due to the variable levels of consumer protection in the 

different states and territories.  Another factor which contributed to the 

momentum for national reform was a growing desire for more competition 

and for a more open market in professional services.  There was also an 

increasing awareness of new opportunities in the international legal services 

market as a result of globalization, which highlighted the need for Australia 

to initiate significant reform if it was going to fully partake of these new 

opportunities.   

 

At the beginning of the twenty-first century, the Attorneys General of the 

Territories along with the Attorney General of the Commonwealth 

sponsored a National Legal Profession Model Laws Project, whereby the 

various jurisdictions, with the assistance of the Law Council of Australia 

(LCA) collaborated to produce a Model Bill aimed at facilitating a national 
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market in legal services and a national system of legal practice.  This 

entailed both the harmonisation of standards and the attainment of 

legislative uniformity in some regulatory areas.
74

  In 2008, it became clear 

that the Legal Professions Acts 2008 which was based upon the Model Bill 

was insufficient to sustain a national market for legal services in Australia, 

or to allow Australia to take part in the international services market. The 

Council of the Australian Government (COAG) is the primary 

intergovernmental forum in Australia.  It is comprised of the Prime 

Minister, State and Territory Premiers, Chief Ministers and the President of 

the Australian Local Government Association.
75

 In 2010 it was decided by 

the COAG that the establishment of a clear and efficient national system of 

regulation of the legal professions would form a part of the Council’s micro-

economic reform agenda.    Accordingly, a taskforce was established to 

prepare a draft of appropriate uniform legislation.  The taskforce 

recommended that a simpler national regulatory framework should be 

developed with a view to achieving national uniformity.  The establishment 

of two new national bodies, the National Legal Services Board (NLSB) and 

the National Legal Services Ombudsman were proposed, which would 

regulate the profession alongside the Supreme Courts and the existing 

disciplinary tribunals.   

 

The NLSB is responsible for setting professional rules, monitoring 

admission to the profession and the licensing of professionals.  The 

Ombudsman is responsible for receiving and investigating complaints and 

for monitoring compliance auditing.  The functions of these new national 

bodies will be carried out by existing regulatory entities which may delegate 

powers where appropriate.  It was also proposed by the taskforce that the 

Standing Committee of Attorneys-General (SCAG) would be responsible 

for recommending appointments to the Board, for giving policy directions to 
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it and for setting its rules.  This new regulatory framework would bring 

considerable benefits for the profession, as admission in one Superior Court 

would lead to automatic recognition in all other Superior Courts in 

Australia, and it would also permit the creation of both a single Australian 

practice certificate and of one uniform and publicly accessible Australian 

Legal Profession Register.  There will be a reduction in the regulatory 

burden faced by the Australian legal profession, as the need for the 

duplication of regulatory requirements will be removed for multi-

jurisdictional practices, and the option of maintaining one single trust 

account is made available for such practices.  There will also be a 

simplification of the requirements to be met by multi-jurisdictional 

practitioners in relation to professional indemnity insurance.   

 

Although the LCA voiced concerns in relation to some aspects of the reform 

agenda, in particular; about the composition and manner of appointment of 

the NLSB and also about the powers of the SCAG which, it was argued, 

would serve to undermine the independence of the legal profession and to 

damage the separation of powers, the LCA has essentially welcomed the 

national reform agenda.  Whilst the Model Bill has not yet entered into 

force, discussions are ongoing between relevant stakeholders regarding the 

Draft Rules for the National Legal Profession which are being co-ordinated 

by the COAG.  The COAG is currently promoting a series of deregulatory 

reforms which include proposals concerning the legal profession.  These are 

aimed at establishing uniform laws to apply in all Australian jurisdictions, 

regardless of the origin of a holder’s practice certificate.
76

 

4.3.1  Amendment of the Legal Profession National Laws 

 

 

A series of amendments to the Legal Profession National Laws (LPNL) 

have been agreed since December 2010.  Firstly, the manner in which the 

members of the NLSB will be appointed has been amended.  The Council of 

Chief Justices will not be represented or involved in the Board.  Instead, the 
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Attorneys General and Lords Chief Justice of participating jurisdictions will 

each appoint three members to the Board.  The Chair of the Board will be 

appointed with the agreement of both the LCA and the Australian Bar 

Association (ABA).
77

  The requirements to be met in order for liability to 

attach to the principal of a legal practice in relation to a breach of the 

National Law or National Rules by that practice have been amended.  Such 

liability will only attach where the principal either knowingly authorised or 

permitted the breach, or where he/she was in, or ought reasonably to have 

been in, a position to influence the actions of the practice with respect to the 

breach, and where the principal in either of these circumstances failed to 

take reasonable steps to prevent the breach.  With regard to costs disclosure 

reforms, the Board will have the authority to make rules providing 

appropriate guidance to practitioners as to how to comply with such 

requirements.  It will also have the authority to amend the threshold amount 

of legal costs above which the disclosure requirements must be met, and it 

has been agreed that the LPNL should increase the threshold of such costs 

from AU $750 to $1,500.  The rules relating to PII cover have been 

amended to ensure that PII providers are notified of a legal practice’s intent 

to change the jurisdiction in which it holds cover as soon as possible, and 

prior to a specified date (to be agreed) in the legislation.  This is to enable 

PII providers to adequately plan for the flow of such multi-jurisdictional 

legal practices in and out of their schemes.
78

  The LPNL have also been 

amended to remove the power of the National Legal Services Commissioner 

to require either party to a costs dispute to lodge all or part of the disputed 

sum with that office.  Finally, the LPNL have been amended to ensure that 

local representatives of the National Legal Services Commissioner are 

independent statutory bodies or office holders rather than professional legal 

associations.  Such independent local representatives may then choose to 

delegate complaints handling functions to professional legal associations 
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who will be subject to independent oversight.  The requirement for an 

independent statutory body to be responsible for complaints handling does 

not extend to compliance functions, which will continue to be the 

responsibility of legal professional associations such as Law Societies and 

Bar Associations.
79

   

4.3.2 New South Wales: An Innovative Approach to the Regulation 
of the Legal Profession 

 

New South Wales (NSW) has been at the frontier of the regulation of legal 

services in Australia, particularly in relation to the introduction of ABSs.  

Whilst solicitor corporations have been permitted as early as 1990, 

legislation allowing for the establishment of MDPs was firstly enacted in 

1994.
80

  However the initial rules required that a solicitor should be the 

major shareholder in the MDP, and that he/she should retain over one half 

of the net income of the firm.
81

  These restrictions have since been abolished 

on the grounds that they were anticompetitive.
82

  Since 2001, legal service 

providers in NSW are permitted to incorporate as companies and to enlist 

with the Australian Securities and Investments Commission.
83

  Presently 

there are approximately 1,300 Incorporated Legal Practices (ILPs) in NSW, 

the majority being in urban population centres.  Each ILP must appoint a 

Legal Practice Director who is an Australian legal practitioner with a full 

practice certificate.  In addition to his/her normal professional obligations, 

the Legal Practitioner Director must ensure the implementation and 

maintenance of appropriate management systems in the ILP and must report 

professional misconduct on the part of any director or legal practitioner in 

the ILP.   

 

                                                 
79

Ibid 3.   Compliance functions include trust account oversight, external intervention and 

compliance auditing.   
80

 Legal Profession (Solicitor Corporations) Amendment Act 1990 (An act to amend the 

Legal Profession Act 1987 to provide for the formation and regulation of corporations that 

carry on business as solicitors); Revised Professional Conduct and Practice Rules 1994 

(Solicitors Rules 1994), Rule 40.   
81

 Ibid.  Solicitors Rules 1994, Rules 40.1.1 & 40.1.6. 
82

 The Council of the Law Society in NSW repealed Rule 40 in 1999.   
83

 Legal Profession Amendment (Incorporated Legal Practices) Act 2000.  Incorporated law 

firms are currently governed by The Legal Profession Act 2004, ss 134 – 164 and The 

Legal Profession Regulations 2005, Regs 41 – 43.   



Chapter 4: International Comparisons 

246 

 

The Office of the Legal Services Commissioner (OLSC) in NSW has 

collaborated with the legal profession in NSW to identify the best means of 

ensuring the adoption of appropriate management systems in ILPs.  A self-

assessment process has been introduced, the aim of which is to illustrate a 

practice’s compliance with ten specific objectives as follows: 

 

1. To avoid work practices that may give rise to negligence. 

2. To ensure effective and timely communication systems are in place. 

3. To avoid delay and ensure the timely delivery of legal services. 

4. To facilitate the timely delivery of document transfers. 

5. To ensure that appropriate practices apply to billing, terminating 

retainers and cost disclosure. 

6. To introduce procedures for the avoidance of conflicts of interest. 

7. To ensure that best practice is observed for the management of 

documents. 

8. To introduce a system to monitor the issuance of and compliance 

with undertakings. 

9. To ensure the proper supervision of staff and practice. 

10. To ensure compliance with trust account regulations.
84

 

 

There are indications that the introduction of the self-assessment system has 

resulted in a significant reduction in client complaint rates in relation to 

firms which have elected to incorporate in NSW.
85

  Research indicates that 

the self-assessment regime has had a considerable impact upon client 

complaint rates, with the average complaint rate following the introduction 

of self-assessment being just one third of the rate prior to its introduction.  It 

has been argued by Parker, et al that this reduction is a result of learning and 
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changes within legal practices which are prompted by the process of self-

assessment.
86

   

Concluding Remarks 

 

Whilst it would not be prudent to attempt to draw exact parallels between 

the Australian experience of MDPs and their possible introduction in other 

smaller, non-federal jurisdictions such as Ireland, the Australian example 

nonetheless provides some valuable information regarding the possible 

impact of such a liberalising measure.  For instance, there is no evidence to 

support the view that such market liberalisation measures are detrimental to 

clients’ interests, and given that the Australian experience in this area dates 

back almost twenty years, it arguably obviates the necessity for further 

delay and long term research prior to the liberalisation of business structures 

for the provision of legal services in Ireland.  Ireland may also look to the 

English experience of ABSs if further reassurance is needed in respect of 

their invigorating effect upon the legal services market.  Finally, the NSW 

self-assessment system may serve as an ethical framework for Irish law 

firms who could similarly benefit from the process of reflection and change 

at an organisational level which is fostered by the self-assessment system.   

4.4 The Regulation of the Legal Profession in Greece 

 

Greece has a long and distinguished legal history, the modern profession 

being comprised of notaries, mortgage registrars and lawyers.
87

  Notaries 

are responsible for drafting documents including contracts, wills and 

memoranda of agreement.  They are unsalaried public officials, who are 

appointed following a public competition, and their activities are governed 
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by the Notaries Code.
88

  They are organised and represented by the 

professional Association of Notaries.  Mortgage registrars are also 

unsalaried public officials who are responsible for keeping registers of real 

estate mortgages, foreclosures and deeds of conveyance.  They are also 

responsible for maintaining registers of court acts and other matters relating 

to real estate.  Mortgage registrars have formed professional associations, 

and their appointment is also on foot of a system of public competition.  

Finally, lawyers in Greece are organised in 65 local bar associations, each of 

which belongs to the territorial jurisdiction of a court of first instance.  

Having been initially admitted to a court of first instance, a lawyer may 

subsequently practice in the courts of appeal, and the supreme court, 

depending on his/her level of experience.  Lawyers are bound by the 

Lawyers Code, which governs such matters as disciplinary procedures, fees 

and promotion within the profession.  The Greek legal profession does not 

distinguish between barristers and solicitors.  However, a distinction is 

made between attorneys and lawyers.  Whilst on the one hand attorneys deal 

with international affairs, real estate, inheritance, contracts and other work 

that requires a legal representative, lawyers on the other hand represent 

clients in the courtroom.
89

   

 

In order to register with one of the Bar Associations, one must either hold a 

law degree from a Greek University, or an equivalent qualification from a 

recognised foreign university.  A period of probationary training of eighteen 

months must be completed by trainee lawyers under the supervision of 

either a qualified lawyer or the Legal Council of State.
90

  Trainee lawyers 

must also pass the Bar Exam upon completion of their training period, prior 

to being admitted to the profession as fully qualified lawyers.  The Greek 

profession does not restrict entry numbers to the profession, and all 
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candidates who are successful in the Bar Exam are admitted.  Greek lawyers 

have the exclusive right to give legal advice, and to represent clients in 

courts, or before judicial or administrative authorities, special committees 

and disciplinary boards.
91

  They are also charged with both the legal and 

moral duty to safeguard the social, civil and political rights of people in 

accordance with the Constitution and international law.  Legislative Decree 

No 3020 of 8
th

 January 1954 contains the Lawyers’ Code which governs the 

profession, in conjunction with the Lawyers’ Code of Conduct and the rules 

of the Bars.  They must behave honestly, decently and in a manner in 

keeping with their special position in the modern constitutional Greek state.  

According to the President of the Athens Bar Association, Giannis 

Adanopoulos, the profession’s compliance with the rules of professional 

ethics is ‘strictly supervised’ by the Disciplinary Councils of the local Bar.
92

  

However, the Greek legal system is beset by extensive delays which have 

the effect of making an ‘Odyssey’ of what ought to be a simple interaction 

with either the justice system or public service authorities.
93

  This leads to 

the de facto denial of justice in many cases.  There are also problems due to 

the poor condition of court buildings, insufficient court secretarial staff, a 

lack of associated court services and the wide dispersal of the judiciary 

across the state.
94

  Other difficulties for the profession have arisen due to the 

high number of qualified practitioners, with Athens alone having 21,000 

legal professionals.  As a result, many lawyers cannot gain court experience. 

4.4.1 The Troika in Greece 

 

In recent years, Greece has experienced a period of unprecedented economic 

difficulty, which saw the Government lose grip of the country’s finances, a 

situation which necessitated a series of Troika bailouts commencing in 

2010.  According to the IMF, the programme which was adopted to address 

the country’s economic crisis focused upon restoring fiscal stability, 

boosting external competitiveness and safeguarding the stability of the 
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financial sector.  The programme aimed to lower the fiscal deficit to less 

than 3% of GDP by 2014 and to restore debt sustainability.
95

 

 

On 2
nd

 of May 2010, the Troika approved a €100 billion bailout for Greece 

following fears that its financial difficulties would result in a debt default.  

Not withstanding the implementation of a programme of austerity, the 

country’s financial difficulties continued, and on 21
st
 July 2011 a total of 

€109 billion was earmarked for a second Greek bailout, to be provided by 

the European Financial Stability Facility.  The country’s ongoing problems 

led to a 50% write off for Greece’s debt being agreed by Eurozone leaders 

in October 2011.  In February 2012 further harsh austerity measures were 

introduced in order to ensure the receipt of the second bailout from the 

Troika, which was increased in total value from €109 billion to €130 billion, 

in order to meet the totality of Greece’s financial needs.  Greece’s economic 

difficulties have led to social and political unrest as the country faces high 

unemployment and as falling wages afflict many of its citizens.  It is 

arguable that Greece has yet to reap the benefits which theoretically should 

accompany implementation of the widespread programme of liberalisation 

and deregulation of large sectors of the economy, which has affected 

everyone from truck drivers and taxi drivers, to pharmacists, accountants 

and lawyers. 

4.4.2 The Impact of the Troika upon the Greek Legal Profession 

 

In order to establish whether the Troika programme of liberalisation which 

was imposed upon Ireland was unique, or whether in fact other bailed out 

nations have been the subject of similar reforming agendas, it is instructive 

to look at Greece’s regulatory framework post-balilout.  A comparison of 

the Troika’s influence upon the regulation of the Greek, Irish and 

Portuguese legal professions will reveal whether Ireland has been the 

subject of a pioneering experiment on the Troika’s part, or whether it has in 
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fact succumbed to a broader movement for innovation and liberalisation in 

professional regulation.   

 

As a result of the Troika’s intervention in Greece, as well as embarking 

upon a programme of economic and fiscal reforms, Greece also committed 

itself to the implementation of a series of measures aimed at the 

liberalisation of the legal profession.  The Memorandum of Economic and 

Financial Policies which accompanied Greece’s letter of Intent to the IMF in 

August 2010 stated that: 

 

22.  Efforts are underway to increase competition and achieve a rebound in 

growth: 

Restricted Professions.  Pervasive restrictions to entry in a number of important 

professions impose high costs on the economy.  As a first step, the government 

will remove barriers in the legal, pharmacy, notary, architecture, engineering and 

auditing professions.  This will include reducing licensing requirements, 

geographic restrictions, and regulated tariffs.
96

 

 

Further commitments were given in the Memoranda which accompanied a 

Greek Letter of Intent to the IMF in December 2010: 

 

Structural Reform Policies.  

21. Deregulation of restricted professions, and the wider service sector will be 

complete soon.  The government will prepare legislation, taking into account 

the opinion of the competition authority, to remove restrictions to 

competition, business and trade in restricted professions and comply with the 

European Union’s services directive.  The legislation, to be adopted by the 

end – February 2011 will focus on high economic impact professions 

(including lawyers, notaries, engineers, architects, auditors, pharmacists and 

other high economic impact services as appropriate).
97
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... To Strengthen Competition in Open Markets 

Restricted Professions 

Government proposes legislation to remove restrictions to competition, business 

and trade in restricted professions including:  

- the legal profession, to remove unnecessary restrictions on fixed minimum 

tariffs, the effective ban on advertising, territorial restrictions on where 

lawyers can practice.
98

 

 

These structural reforms encompass all aspects of the regulation of the legal 

profession with the exception of conduct and disciplinary matters, the 

emphasis being upon changes which will reduce costs to service users, and 

remove internal barriers to the free movement of lawyers.  The removal of 

barriers to entry to the profession is also of key significance for the Troika 

in increasing competition in the legal services market.   

4.4.3 Progress on the Implementation of the Legal Regulation 

Reforms 

 

In June 2012, the Greek Government enacted legislation to liberalise the 

‘closed professions’ and to implement the programme of structural reforms, 

in accordance with its agreement with the Troika.
99

  The reforms focus on 

the following areas: 

 Entry to the legal profession 

 The removal of restrictions on advertising 

 Removal of geographical barriers to practice 

 The lowering or removal of minimum tariffs. 

Entry 

 

In its Report of December 2012 on Greece’s progress on implementation of 

its economic reform programme, the European Commission noted the 
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progress of the Greek authorities in creating greater access to the legal 

profession.
100

   

Advertising 

 

Progress has also been made in identifying unnecessary prohibitions on 

commercial communications (advertising) and to ensure that rules 

governing such communications are proportionate and in the public 

interest.
101

  Also, in accordance with its obligations as set out in the 

Memoranda of Understanding, the Government has requested written 

contributions from the legal professions on the conditions which govern 

access to the professions.   

Geographical Restrictions on Practice within Greece 

 

Geographic restrictions which used to apply to the exercise of the legal 

profession have been abolished, so that all lawyers may freely provide 

services anywhere within the Greek jurisdiction without encountering any 

legal obstacles, and they are no longer restricted to the provision of services 

within the region of the Bar Association with which they are registered.   

Minimum Fee Tariffs 

 

A Ministerial Decision which prescribed a high minimum value for a 

notary’s pro rata fee has been repealed and replaced by a Ministerial 

Decision establishing a significantly lower minimum transaction value.
102

   

Further Reforms 

 

 A programme to assess the justification and proportionality of rules 

which reserve certain professional activities to those with particular 

professional qualifications has been established
 
.
103
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 Several interim studies looking at methods of increasing competition 

and reducing prices for regulated professional services have been 

carried out, and further studies are ongoing.
104

   

 A programme aimed at removing the exclusive rights of certain 

professionals to provide particular services and which also seeks to 

remove unjustifiable, exclusive rights for the provision of certain 

services, either jointly or in partnership, has been established.  

 

According to the most recent Troika Review in Greece, much work remains 

to be done on implementing regulatory reform of the legal profession.
105

  

There have been delays in the removal of entry restrictions, minimum 

service fees and the mandatory use of services, which were scheduled for 

completion in November and December 2012, but which are now instead 

due to be addressed during the course of 2013.
106

  Further reforms to be 

implemented in the course of the next eighteen months include: 

 

 The adoption of a new Code for Lawyers to provide for ‘the research 

of mortgage books and land registry’ 

 The completion of a study of the 20 largest professions to examine 

the extent to which they have been liberalised, including with regard 

to new entrants and price changes.
107

 

4.4.4 The Response of the Greek Legal Profession to the Troika 

Reforms 

 

According to Adanopoulos, the effect of these structural reforms has been 

that fees for legal services must now be freely negotiated with clients, 

without reference to any fixed minimum thresholds.  Legal services now 

attract the imposition of VAT so that lawyers are treated by the tax regime 
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in the same manner as any other ‘freelancer or merchant’.
108

  Greece’s 

provisional lawyers are particularly concerned about the impact of the 

removal of the geographical restrictions on practice.  Nikolaos Pagidas, the 

head of the Bar Association in Syros has argued that lawyers are struggling 

to survive because, ‘with the memorandum, with regulations that do not 

exist anywhere else in Europe, the government is harming lawyers’.
109

  

According to Tzotzadini; 

 

The [financial crimes] squad is raiding the offices of bar associations preparing 

protest action, in a bid to cow them, but it leaves alone those who never pay 

taxes… It’s obvious they have chosen to blacken the image of the whole 

profession to serve their communication needs.
110

 

 

Whilst the Greek bar associations may well be experiencing pressures from 

the authorities, given the similarity of the Troika’s reforms in Greece, 

Portugal and Ireland, there is little merit to the proposition that the Greek 

Memorandum of Understanding has resulted in regulations which do not 

exist elsewhere in Europe.  The following section will consider the 

regulation of the legal profession in yet another bailed out country, namely 

Portugal, which will illustrate that the Greek legal profession is not 

presently being subject to a reform agenda without parallel internationally. 

4.5 The Regulation of the Legal Profession in Portugal 

 

The legal profession in Portugal consists of lawyers, legal agents, 

enforcement agents, notaries and registrars.
111

  In Portugal only lawyers 

may represent clients in legal matters or provide legal advice for a fee.
112

  

All lawyers must be registered with their professional association which is 
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the Portuguese Bar Association (PBA).
113

  Lawyers are servants of both 

justice and the law, and they play a key role in the administration of justice.  

In representing their clients, they must abide by the rules of professional 

ethics which require the maintenance of independence and objectivity in the 

course of their activities, whilst also complying with their legal duties and 

those which arise from custom, practice and tradition.   

 

Legal Agents (LAs) are a class of Portuguese legal professional who 

provide services for a fee.  They must be members of their professional 

association, the Association of Legal Agents and must practice in 

accordance with the duties of their profession.  In the event that a lawyer is 

not available in a judicial district, a legal agent may represent a client before 

a court.  A LA may also make a court appearance on behalf of a client 

provided that no point of law is involved.  Portuguese Enforcement Agents 

(EAs) are also subject to the rules of practice which apply to LAs.  Upon the 

application of a creditor an EA is responsible for the execution of court 

orders, and they also act as process servers.  Under judicial direction they 

attend to the service of documents, notices and publications.  Portuguese 

notaries are lawyers whose written documents may be relied upon by the 

public.  They have a dual function in so far as they are both public officials 

responsible for the authentication and storage of official documentation, and 

are also independent and impartial professionals who provide legal services 

to the public for payment of a fee.  Their practice is licensed by the Office 

of the Minister for Justice.  The use of notarised documents is sometimes 

mandatory, for instance; where an act must be undertaken by public deed.  

Portuguese registrars are responsible for the maintenance of public registers 

including those relating to births, deaths, marriage, adoption, paternity and 

the establishment of companies.  Matters relating to real property, motor 

vehicles, ships and aircraft are also recorded in registers by registrars.  The 

registrar is responsible for checking and ensuring compliance with the 
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relevant law as far as matters of registration are concerned.  Registrars have 

exclusive competence in matters of compulsory registration.   

 

On 4
th

 May 2011, following in the footsteps of Greece and Ireland, Portugal 

had recourse to a €78 billion bailout from the Troika, a deal which was 

negotiated by its caretaker government, under the leadership of the caretaker 

Prime Minister Jose Socrates.  In return for the bailout funds, Portugal 

committed to a series of austerity measures aimed at reducing its budget 

deficit from 9.1% in 2011 to 3% by 2013.
114

  On 5
th

 May 2011, Dominique 

Strauss-Kahn, Managing Director of the IMF welcomed the Portuguese 

economic programme to be implemented in return for the bailout funds, 

which he described as being built upon three strong measures: 

 

 A set of pro-growth measures aimed at making the country competitive 

again and creating jobs … 

 A set of ambitious fiscal measures needed to reduce the public debt and 

deficit … 

 A set of measures aimed at ensuring the stability of Portugal’s financial 

sector.
115

 

 

The Memorandum of Economic and Financial Policies which was attached 

to Portugal’s Letter of Intent of 17
th

 May 2011 to the IMF set out Portugal’s 

commitment to reform the regulated professions as follows: 

 

We will take bold steps to address excessive profits and reduce the scope for rent-

seeking behaviour … We will review and reduce the number of regulated 

professions (by end – September 2011 for professions not regulated by Parliament 

and by end – Mar 2012 for all others); eliminate the restrictions on the use of 

advertising in regulated professions (end – Sept 2011); improve the recognition 

framework on professional qualifications, ease the requirements related to the 

establishment of foreign service providers in Portugal; and reduce the number of 
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requirements to which cross-border service providers are subject (end – Dec 

2011).
116

 

 

The Memorandum also contained further commitments by Portugal to revise 

and strengthen its competition law regime, and to establish a new Court to 

deal with competition matters.  It also agreed to implement a widespread 

series of reforms to its judicial sector to improve efficiency, reduce the 

backlog in cases and to establish an alternative dispute resolution regime to 

assist in the reduction of the backlog.
117

 In its Memorandum of 

Understanding on Specific Economic Policy Conditionality accompanying 

its Letter of Intent of 17
th

 May 2011 Portugal also undertook to improve the 

functioning of the regulated professions sector, including lawyers and 

notaries, by carrying out a comprehensive review of the requirements which 

govern the exercise of such activities, with a view to eliminating those 

which are not both justified and proportionate.  Although the review was to 

be completed by the end of 2011, this timetable was revised in December 

2012, when the Government stated that there would be a “second phase” 

investigation of the review of regulated professions to eliminate unjustified 

requirements by the middle of 2013.
118

   

 

To date, and not unlike Ireland, Portugal has not achieved the reform of 

regulated professions to which it committed in its Memoranda of 

Understanding, although significant progress is being made.  According to 

The European Commission, more decisive action must be taken by the 

authorities in order to liberalise access to the regulated professions.
119

  

However the Commission has noted that many of the amendments which 
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are needed to secure the full implementation of the Services Directive and to 

liberalise regulated professions are almost complete.
120

  Following the sixth 

review of Portugal’s implementation of its programme of reforms, the 

Commission estimated that approximately one third of amendments which 

are necessary in order for Portugal to fully comply with the Services 

Directive were still pending.
121

  The Portuguese Government commenced a 

second phase of its review of regulated professions in 2013 which seeks to 

remove entry barriers to regulated professions which are no longer justified 

and appropriate.
122

 According to the IMF’s latest review of Portugal, a new 

legal framework to improve the functioning of regulated professions, 

including lawyers and notaries, has recently been published.  According to 

this, the professional bodies’ statutes are being amended, with the removal 

of unjustified entry restrictions, and the facilitation of mobility in 

accordance with EU directives in the area of free movement of 

professionals.
123

 

4.6 The Response of International Lawyers’ Bodies to the 
Troika’s intervention in the Regulation of the Legal 
Profession in Bailed-Out Countries  

 

It is clear that one part of the price paid by bailed out European states in 

return for their bailout funds, was a commitment to liberalise their regulated 

professions, including the legal profession.  A pattern has emerged in the 

Memoranda of Understanding which were agreed by Greece, Ireland and 

Portugal with the Troika, as far as the opening up of what were deemed to 
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be ‘sheltered sectors’ of these economies.
124

  The reality is that, “[e]xternal 

supra-national agencies are telling governments how to regulate their 

professions”. 
125

  Professions and the rule of law are seen as key to helping 

countries raise their economic standards, especially if they want to 

participate in global markets.  According to Flood, the blueprint for the 

‘liberalisation’ revolution has been the changes which were introduced to 

the UK legal services market following the Clementi review, a key example 

of which is the introduction of ABSs.  The changes which the bailout 

countries have agreed to implement will facilitate the adoption of new forms 

of practice structures, introducing greater choice and flexibility in the 

manner in which legal services are delivered.  The Troika programme also 

aims to remove entry barriers to the legal profession, and to secure the 

removal of barriers to freedom to provide services within the European 

Union.  The liberalisation programme, if fully implemented, is supposed to 

reduce the cost of legal services for consumers and businesses alike, thereby 

contributing to the attainment of greater efficiency and competitiveness in 

the economies of bailed out member states, whilst also supporting the rule 

of law by facilitating easier, more affordable access to the justice system for 

citizens.  However, it is too soon to judge the impact of the reforms, as they 

have yet to be fully implemented in any of the three bailed out jurisdictions 

considered herein. 

 

The regulatory reform of the legal professions which has swept across 

Europe on foot of the Troika’s intervention has provoked a storm of 

opposition on the part of legal professionals throughout Europe.  This 

groundswell of opposition is illustrated most aptly by the letter of the 21
st
 

December 2011 from the CCBE and the ABA to Christine Lagarde, 

Managing Director of the IMF.
126

  With regard to the proposed reforms of 
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the legal profession and the legal services market in Greece, Ireland and 

Portugal, they wrote as follows: 

 

We write to you on behalf of the Council of Bars and Law Societies of Europe 

(CCBE) and the American Bar Association (ABA) to convey our growing concern 

about disturbing trends affecting the independence of the legal profession.  An 

independent legal profession is a critical component of a well-functioning 

judiciary and is the keystone of a democratic society based on the rule of law.  

Pressure to undermine the independence of the legal profession is not only a 

matter of concern to lawyers and judges, but to people everywhere as this 

independence is critical to the fair and equal protection of human rights, the 

development of healthy economies, and the facilitation of political stability … The 

proposed reforms are plainly inconsistent with the Core Principles of the Legal 

Profession – as reflected in the CCBE Charter of Core Principles and as adopted 

by the ABA House of Delegates in 2006 – that commits the legal profession to 

“An independent legal profession without which there is no rule of law or freedom 

for the people” …We believe that independent regulation, conceptually, must be 

seen as a logical and natural consequence of the independence of the profession … 

We are concerned that all these developments will lead to an erosion of the 

administration of justice.  They will not only affect the structure of the legal 

profession and the lawyer’s role in society, but most importantly will be to the 

detriment of all people who need a lawyer.
127

   

 

The letter concluded with an appeal to Ms Lagarde, given her previous role 

as a partner in a multi-national law firm, to pass on the representative 

bodies’ concerns to the Troika.   

 

In its reply of 3
rd

 February 2012 to the CCBE and the ABA, the IMF 

acknowledged the important place of the rule of law in establishing a 

positive business and investment environment, and asserted that the IMF 

programmes for loan recipients were designed to underpin the rule of law by 

encouraging the development of strong, independent institutions ‘including 

the judiciary and the legal profession’.
128

  The IMF also stated that the Irish 
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government had agreed to amend the LSRB 2011 in response to the 

profession’s concerns regarding the independence of the LSRA from 

executive interference, and attached a letter from the Department of Justice 

and Equality to the IMF confirming the nature of the proposed reforms to 

the Bill, which are aimed at ensuring the new regulatory authority will have 

both actual and perceived independence from the executive branch of the 

government.
129

   

 

The IMF correspondence with the regulatory bodies aptly illustrates the 

sensitivities which have been exposed by the far-reaching programmes of 

fiscal and sectoral reforms demanded by the Troika in return for the Greek, 

Irish and Portuguese bailouts.  It would appear that the Troika has used the 

economic crisis as an opportunity to further its long-established agenda for 

liberalisation and deregulation of professional services in the European 

Union.
130

  This view is supported by the similarity of the core reforms 

which were sought in the three bailed out European Union member states, 

and which are indicative of the underlying liberalising agenda supporting 

the Troika’s reform programmes.  It is notable that the academic community 

has not generally supported the position of the representative bodies in their 

argument with the Troika regarding the reform of legal services.  Scott has 

noted that the government appointment of regulators for the legal profession 

is common practice internationally, for example a similar system for such 

appointment is used in England, Wales and Australia.
131

  He has also 

observed that the legal profession is dependent upon the state as the main 

purchaser of legal services, for instance; in relation to the criminal justice 

system.  The question arises as to whether this relationship may not serve to 

compromise the independence of the legal profession just as much as the 
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government appointment of the profession’s regulator might also serve to 

undermine it?  

 

Flood has argued that the liberalisation agenda, if adopted, may bring 

rewards for the ‘PI(I)GS’ countries (Portugal, Ireland, Italy, Greece and 

Spain) as they will be able to actively participate in a global market for legal 

services if they persevere with their deregulation programmes.
132

  He argues 

that the Troika is challenging longstanding processes of ‘professional 

closure’ which serve to exclude many individuals who lack the requisite 

‘social capital’ from the ranks of the legal profession.
133

  In Flood’s opinion, 

the Troika is demanding ‘proper regulation and accountability which 

lawyers have [thus far] avoided’.
134

   

4.7 To What Extent Have the Troika Reforms Been Implemented? 

 

An examination of the most recent Troika reviews for Ireland, Greece and 

Portugal reveals that the legal profession has been somewhat intransigent in 

the face of the Troika’s pressures to reform. 

 

According to the most recent Troika review, Ireland has committed to the 

reform of its legal services insofar as, “[o]nce the relevant legislation has 

been enacted, the authorities will take the appropriate measures to establish 

the LSRA in an expedited fashion”.
135

  This commitment falls somewhat 

short of the government’s commitment in 2010 to the effect that by the end 

of the third quarter of 2011 the Government would introduce legislative 

changes to remove restrictions to trade and competition in sheltered sectors, 
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including the legal profession.
136

  The most recent commitment does not tie 

the Government to any particular timetable for the enactment of legislation, 

which is probably prudent given the pace of progress of the LSRB 2011 

through the legislature thus far. 

 

In Greece, the Troika has fared little better in achieving its liberalisation 

goals in the market for legal services, notwithstanding the removal of 

geographical restrictions upon lawyers within Greece.  The majority of the 

Troika reforms remain unimplemented.  In its most recent Technical 

Memorandum of Understanding, the Greek Government indicated that the 

following restrictions were to be eliminated by legislation, by the end of 

July 2013 by means of changes to Lawyers’ Codes and also by Presidential 

Decree: 

 

(i) ease the re-entry into the legal professions 

(ii) repeal age limit to take the Bar examinations 

(iii) abolish total bans on commercial communications 

(iv) provide for licenses of unlimited duration 

(v) remove the reference to ‘exclusivity’ for lawyers for the research of 

books of mortgage and land registry 

(vi) clarify that lawyers’ fees are freely determined through a written 

agreement between lawyers and clients (in cases where there is no written 

agreement for court appearances, reference fees still apply) 

(vii) eliminate any kind of minimum wages for salaried lawyers working in the 

private sector 

(viii) de-link contributions paid by lawyers from lawyer’s [sic] reference 

amounts for contracts and eliminates [sic] those reference amounts, and  

(ix) set a system of prepaid fixed/contract sums for each procedural act or 

court appearance by a lawyer, which is not linked to a specific ‘reference 

amount’.
137
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It is unclear at the time of writing whether these targets have been met.
138

  

However the above list of reforms indicates that the pace of reform in the 

Greek legal sector remains painfully slow. 

 

Like its bailed out counterparts, the Portuguese legal profession has yet to 

yield to the Troika’s demands for liberalisation.  According to its latest 

Memorandum of Understanding: 

 

A new legal framework aimed at improving the functioning of the regulated professions 

(such as accountants, lawyers, notaries) for which regulation involves a professional body 

was recently published.  The professional bodies’ statutes are being amended accordingly 

for approval by Parliament, including by eliminating unjustified restrictions to activity and 

further improving the conditions for mobility of professions in line with EU Directives in 

the area of free movement of professions.139 

 

Once again, although there is some movement in the direction of the Troika 

liberalisation agenda, it has yet to be fully implemented.   

 

It is evident that the legal professions in Ireland, Greece and Portugal are 

presently in a state of transition.   They are all being subject to the same 

liberalisation experiment in the Troika’s laboratory, and the outcome is as 

yet unknown.  The concluding section of this chapter seeks to identify the 

best regulatory practices in the jurisdictions which have been considered 

herein, the extent to which these have influenced the LSRB 2011 and 

whether the Bill should be further amended to reflect best practice 

internationally.   

4.8      Concluding  Remarks 
 

This chapter has examined the manner in which other jurisdictions regulate 

their legal professions and the provision of legal services, in order to inform 

a view as to what changes if any should be made to the LSRB 2011 prior to 

its enactment.  It has looked at the choices that have been made in that 
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regard by our nearest neighbour Northern Ireland, which following the 

publication of the Bain Report, has opted to preserve the key elements of its 

traditional system of self-regulating the legal profession. The retention of 

self-regulation in Northern Ireland on foot of the Bain recommendations is 

regrettable for its citizens, and also for the administration of justice therein.  

The problems associated with self-regulation have been the subject of 

considerable academic research.
140

  Bain’s justification for the preservation 

of self-regulation on the grounds that Northern Ireland is a small jurisdiction 

lacks conviction, having no basis in evidence, either academic or empirical.  

It must be concluded that there is nothing within Northern Ireland’s legal 

regulatory framework, either in its present form, or following the 

implementation of Bain’s recommendations, which might usefully influence 

amendment to the LSRB 2011. 

 

 The far-reaching reforms which were introduced in England and Wales 

following the Clementi Review have provided a thought provoking example 

upon which to reflect as Ireland contemplates the finer details of the Bill.  

The regulatory framework in England and Wales has been revolutionised in 

recent years following the publication of the Clementi Review and the 

enactment of the LSA 2007.  At a time of regulatory transition in Ireland, 

the Clementi Report has been most valuable in setting out the various 

regulatory options available, and in identifying their strengths and 

weaknesses.  In the Irish context this has facilitated the debate about which 

regulatory model is most suited to the needs of our jurisdiction.  Whereas 

the British Government opted for Clementi’s Model B+, which required the 

separation of the regulatory and representative functions of front-line 

bodies, and the oversight of those regulatory bodies by the LSB, this model 

would not be appropriate in Ireland, given the smaller size of our 

jurisdiction and our legal profession.
141

  England and Wales has a much 

more diverse range of legal professionals than Ireland, with eight different 

types of practitioner, including legal executives, licensed conveyancers, 

patent attorneys and notaries.  Given the diversity of their associated 
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regulatory bodies, it is prudent to have an oversight body such as the LSB to 

oversee their operation.  Ireland, on the other hand has only two branches to 

its legal profession, and in the circumstances, the costs associated with the 

establishment of an oversight regulator would be excessive.  Clementi’s 

Model A format, which entails the removal of regulatory powers from front-

line bodies such as the LSI and the BCI and divesting them in an 

independent body, forms the basis of the regulatory framework in the LSRB 

2011.  Also, the introduction of ABSs in England and Wales in accordance 

with the LSA 2007 offers an example of the opportunities and challenges 

which might accompany this particular innovation.   

 

The English experience of ABSs most probably influenced the Minister for 

Justice to include provision for them in the LSRB 2011, and he may also 

have been persuaded of their merits by the Australian ABS experience.  The 

latter experience also provides us with valuable insights into the effect of 

deregulating the types of business structures which can be adopted by legal 

practices, and affords a glimpse of what the future may hold for Ireland if it 

should follow suit.  There is no evidence to suggest that the introduction of 

MDPs and incorporated legal practices in Australia has been associated with 

a decline in professional legal standards.  On the contrary, given that the 

self-assessment method for practice management systems in incorporated 

legal practices has resulted in a decline in the level of client complaints, the 

LSRB 2011 might usefully be amended to provide for the introduction of a 

similar self-assessment system for legal practices in Ireland.
142

 

 

The regulation of the legal profession in Greece and Portugal, and the 

changes which are currently being experienced in our fellow bailed out 

members of the European Union illustrate the common thread which has 

united the Troika reform programmes with regard to ‘sheltered professions’ 

such as the legal profession.  It would appear that a central theme of the 

Troika’s intervention is to increase competition in the professional services 

sector through removal of artificial restrictions to trade, including barriers to 
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entry to the professions, minimum fee schedules and prohibitions on 

advertising.  It is not yet possible to judge the efficacy of the Troika’s 

efforts in this regard given that the bailed out member states are still in the 

process of implementing the requisite changes.  The chapter also considered 

the response of the international representatives of the legal profession to 

the Troika reforms.  This illustrated the depth of hostility to the reforms, and 

was characterised by a staunch defence of the regulatory status quo in the 

affected jurisdictions, and the interpretation of the reform programme as a 

direct attack upon both the independence of the legal profession and the rule 

of law.   

 

A perusal of Troika reform programmes for the regulation of the legal 

professions in Greece and Portugal indicates that these jurisdictions are 

being subjected to a similar liberalisation regime as that which is being 

imposed upon the legal profession in Ireland. These reforms are aimed at 

increasing competition within the professions, enhancing consumer choice 

and reducing the cost of legal services.  The similarity of the Troika reform 

packages which have been considered above does not accord with the recent 

statement of the IMF Managing Director who observed, “[i]f there is one 

thing that we learned from the crisis is [sic] that it cannot be a one-size-fits-

all policy mix.  It’s very peculiar to each set of circumstances, it’s very 

particular to the state of development the countries are in”.
143

  Contrary to 

Ms Lagarde’s assertion, if there is one thing which can be learned from the 

comparison of the Troika structural reforms in Greece, Portugal and Ireland 

it is that a one-size-fits-all policy mix has indeed been imposed upon these 

legal professions.   

 

Whereas Greece, Portugal and Ireland have not yet completed the 

implementation of their reform agendas, it is too early to assess whether the 

Troika programme has been effective in achieving its goals.  The LSRB 

2011 is the mechanism for the implementation of the Troika reforms in 
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Ireland, and provided it is not radically weakened by subsequent amendment 

prior to its enactment, it promises, in due course to revolutionise the legal 

services market in Ireland.  The following chapter will examine the 

provisions of the LSRB 2011 and the response of the key stakeholders to its 

publication.  It will also consider the stakeholders’ proposed amendments to 

the Bill and make further suggestions as to how it may be improved.   
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CHAPTER 5: THE LEGAL SERVICES REGULATION BILL 
2011 
 

5.0 Introduction 
 

This chapter focuses upon the Legal Services Regulation Bill 2011, and the 

response of the Irish legal profession to its publication.  It commences with 

a consideration of the reasons for the Bill’s publication, with particular 

emphasis upon the structural reforms which the Irish Government agreed to 

implement in return for receipt of the bailout funds from the Troika.  The 

Memorandum of Understanding which accompanied Ireland’s Letter of 

Intent to the Troika in December 2010, committed Ireland to the 

implementation of the outstanding recommendations of the Competition 

Authority Report on Legal Services 2006 and the Legal Cost Working 

Group 2003.
1
  The LSRB 2011 is considered here in the context of those 

recommendations.  The provisions of the Bill are described in detail and the 

key changes to the existing system of regulation are identified.  The 

publication of the Bill in October 2011 gave rise to a considerable 

controversy within the legal profession.  This chapter examines the 

responses of both the legal profession and other key stakeholders to the 

Bill’s publication.  Finally, the probable amendments which may be made to 

the Bill are considered and suggestions for further amendments are also 

made.   

 

The LSRB 2011 will introduce the most fundamental reform of the legal 

profession since the foundation of the state.  With the establishment of the 

Legal Services Regulation Authority (LSRA), it will replace the traditional 

self-regulatory system with an independent system of regulation, a reform 

                                                 
1
 Report on Legal Services: Solicitors and Barristers (The Competition Authority, 

December 2006); Report of the Legal Costs Working Group (Stationery Office, Dublin, 

2003) The report is available at:  

<http://www.justice.ie/en/JELR/leglalcosts.pdf/Files/legalcosts.pdf >  Accessed 18
th

 Sept 

2012; The Memorandum of Understanding between the Troika and Ireland may be 

accessed at: IMF Ireland:  Letter of Intent, Memorandum of Economic and Financial 

Policies, and Technical Memorandum of Understanding 3
rd

 Dec 2010.  Available at:  

<http://www.imf.org/external/np/loi/2010/irl/120310.pdf> Accessed 14
th

 June 2012 

http://www.justice.ie/en/JELR/leglalcosts.pdf/Files/legalcosts.pdf
http://www.imf.org/external/np/loi/2010/irl/120310.pdf
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which will benefit the profession and the consumer of legal services alike.  

The establishment of the Legal Practitioners’ Disciplinary Tribunal (LPDT), 

which is also to be welcomed will provide a forum for the independent 

investigation of clients’ complaints.  Finally, the Office of the Legal Costs 

Adjudicator will bring greater transparency to the issue of legal costs, which 

is most desirable from the perspective of legal services users.  A list of 

proposed amendments has recently been published, following the 

Committee Stage of the Bill’s passage, many of which would considerably 

reduce the Minister for Justice’s involvement with the LSRA and its 

functioning.  Some of the proposed amendments replace the Minister’s role 

with a form of judicial oversight, whilst others replace it with oversight 

either by the Minister for Public Expenditure and Reform or an Oireachtas 

Committee.
2
 However given that the final form of the Bill is not known at 

the time of writing, it is not possible to comment categorically upon it, or to 

fully assess its impact on the present regulatory system.  

5.1  Background to the Publication of the Legal Services 
Regulation Bill 2011 

 

In return for the bailout funds which Ireland requested from the Troika in 

December 2010, Ireland not only committed to reform of its financial and 

banking sectors, it also undertook to remove ‘structural impediments’ to 

Ireland’s competitiveness and its prospects for employment creation.
3
  The 

Memorandum of Understanding on Specific Economic Policy 

Conditionality which was attached to the IMF/EU Letters of Intent outlined 

the structural reforms to be implemented by the end of the third quarter of 

2011: 

 

Government will introduce legislative changes to remove restrictions to trade and 

competition in sheltered sections including: 

                                                 
2
 Dáil Éireann, Legal Services Regulation Bill 2011. Committee Amendments 13

th
 July 

2013.  Available at: 

<www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-

dscn.pdf>  Accessed 1
st
 Aug 2013  

3
 The Memorandum of Understanding on Specific Economic Policy Conditionality, 

attached to Ireland’s Letter of Intent to the IMF, 3
rd

 Dec 2010.  Available at: 

<http://www.imf.org/external/np.loi/2010/irl/120310.pdf>  Accessed 29
th

 Jan 2013 

http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-dscn.pdf
http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-dscn.pdf
http://www.imf.org/external/np.loi/2010/irl/120310.pdf
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- the legal profession, establishing an independent regulator for the profession and 

implementing the recommendations of the Legal Costs Working Group and 

outstanding Competition Authority recommendations to reduce legal costs.
4
 

 

The LSRB 2011 is the Government’s chosen mechanism for meeting the 

state’s obligations concerning the legal profession as contained in the 

aforementioned Memorandum of Understanding and the Government’s 

National Recovery Plan, both of which identified the provision of legal 

services as a sheltered sector in need of radical reform.
5
  The National 

Recovery Plan committed the Government to a programme of fiscal 

consolidation measures, by means of a series of budgets until 2014, which 

will consistently cut spending and increase tax revenue.  It also set out a 

strategy for competitiveness, growth and employment, in which cost 

competitiveness will be improved, “by a series of specific measures in the 

waste, energy, transport, telecommunications, professional services and 

public administration sectors”.
6
  The specific commitments in relation to 

professional services in the Plan are as follows: 

 

 Competition in the professions will be promoted and overseen by an 

independent figure, reporting regularly to Government … 

 Provide for a more structured approach to mediation in the legal system 

and promote further use  of Alternative Dispute Resolution taking 

account of recommendations of the Law Reform Commission in its Final 

Report 2010 on the subject 

 A package of measures to reduce legal costs will be implemented 

including 

o increased use of tendering by the State 

o prioritizing publication and enactment of the Legal Costs Bill 

o additional proposals for legislation to reduce legal costs, 

drawing on the recommendations of the Legal Costs Working 

Group and the Competition Authority 

                                                 
4
 Ibid 27 

5
 The National Recovery Plan 2011 – 2014 was a part of the Irish Government’s strategy 

for putting the nation’s finances on a stable footing, according to the Letter of Intent, 3
rd

 

Dec 2010, para 3 (FN 1).  The National Recovery Plan 2011 – 2014 is available at:  

<http://www.budget.gov.ie/The%20National%20Recovery%20Plan%202011-2014.pdf > 

Accessed 29
th

 Jan 2013  
6
 Ibid 29. 

http://www.budget.gov.ie/The%20National%20Recovery%20Plan%202011-2014.pdf
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o provide for increased use of arbitration and mediation
7
 

 

The Programme for Government 2011 – 2016 also contains several 

commitments in relation to the legal services sector which have come to 

fruition in the LSRB 2011: 

 

We will establish independent regulation of the legal professions to improve 

access and competition, make legal costs more transparent and ensure adequate 

procedures for addressing consumer complaints.
8
 

 

The Programme for Government 2011 – 2016 contains a further 

commitment to spread the Government’s requirements for legal services 

amongst a wider pool of service providers: 

 

We intend to end the heavy dependence on a very limited pool of extremely 

expensive private solicitors’ firms providing legal services to the State and 

agencies, look at ways to require agencies to seek legal advice from the CSSO 

[Chief State Solicitors Office] and not from the private sector in order to save 

costs, and ensure that legal work at the bar for the State is spread more equitably 

rather than confined to a very limited pool as at present.  We will progress the 

Statute Law Review Project in order to enhance public accessibility to the statute 

book.
9
 

 

The Minister for Justice, Equality and Defence, Alan Shatter, has 

endeavoured to trace the origins of the Bill not only to the Memorandum of 

Understanding, and other statements of Government policy as identified 

above, but also to the current climate which is characterized by a ‘change 

imperative’.
10

  He has pointed to processes of change, both incremental and 

                                                 
7
 Ibid 33.  The Legal Costs Bill referred to in the The National Recovery Plan 2011 – 2014 

was neither published nor enacted.  
8
 ‘Programme for Government 2011 – 2016’. (Government for National Recovery 2011 – 

2016: Law Reform, Courts and Judiciary) 51.  Available at:  

<http:www.socialjustice/sites/defaut/files/file/Government%20Docs%20etc/2011-13-

06%20-%20Programme%20for%20Government%202011-2016.pdf>   Accessed 29
th

 Jan 

2013   
9
 Ibid.  (Government for National Recovery 2011 – 2016: We Will Overhaul the Way 

Politics and Government Work).  21 
10

 A Shatter, Minister for Justice, Equality and Defence, Speech ‘Regulation, 

Representation and the Future of the Legal Profession’ 14
th

 Apr 2012.  Legal Services 

Regulation Bill 2011 Law Society Annual Conference.  Available at: 

<http://www.justice.ie/en/JELR/Pages/SP12000102>  Accessed 7
th

 Jan 2013  

http://www.justice.ie/en/JELR/Pages/SP12000102
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radical, which are taking place in many sectors of society, the combined 

effect of which create a unique environment nowadays, unlike any previous 

era, particularly in relation to the challenges that these processes present to 

the legal professions.  Minister Shatter argued that there has been a blurring 

of inter-professional boundaries as a result of the emergence of new 

technologies and new kinds of knowledge.
11

  This has given rise to struggles 

between professions such as lawyers, accountants and investment bankers 

for jurisdictional control over emerging fields of service provision.  Other 

manifestations of change include the emergence of global financial 

difficulties and Irish economic problems which have combined to create 

unique challenges for Irish businesses.
12

  It is within this context of radical 

change that the Government has undertaken to overhaul the regulation of the 

legal profession and the provision of legal services, with a view to 

establishing a dynamic and modern profession, capable of meeting the 

demands of the legal services market in the twenty-first century.   

 

The legal services sector has traditionally been sheltered, as a result of self-

regulation, the profession’s allegiance to traditional practice models and a 

lack of transparency with regard to costs.  The Memorandum of 

Understanding, the Legal Costs Working Group, The Competition Authority 

and the Programme for Government all identify the sheltered nature of the 

legal services market as problematic.
13

  A sheltered legal services market 

leads not only to artificially high costs for businesses, but it also arguably 

threatens the rule of law, as private consumers become increasingly unable 

to access legal services at an affordable price.  A key test for the Bill will 

therefore be whether it succeeds in increasing consumer choice for both 

                                                 
11

 Ibid.  Citing M Sako, ‘Global Strategies in the Legal Services Marketplace: Institutional 

Impacts on Value Chain Dynamics’ (July 2009).  Available at:  

<http://www.sbs.ox.ac.uk/research/people/Documents/Mari%20Sako//Global%20Strategies

%20by%20LPO%20paper%20June2010.pdf>  Accessed 29
th

 Jan 2013 
12

 For a thorough exposition of the myriad forces of change which are impacting upon the 

legal profession and the legal services market, see R Susskind, Tomorrow’s Lawyers: An 

Introduction to Your Future (OUP, 2013) 
13

 The Memorandum of Understanding 3
rd

 Dec 2010(FN 3) 27; Report of the Legal Costs 

Working Group (FN 1) Executive Summary 11 - 25.  The report is available at:  

<http://www.justice.ie/en/JELR/leglalcosts.pdf/Files/legalcosts.pdf >  Accessed 18
th

 Sept 

2012; Report on Legal Services: Solicitors and Barristers (FN 1) Executive Summary i – 

xviii; ‘Programme for Government 2011 – 2016’ (FN 8) 51 
13

 Ibid 5 

http://www.sbs.ox.ac.uk/research/people/Documents/Mari%20Sako/Global%20Strategies%20by%20LPO%20paper%20June2010.pdf
http://www.sbs.ox.ac.uk/research/people/Documents/Mari%20Sako/Global%20Strategies%20by%20LPO%20paper%20June2010.pdf
http://www.justice.ie/en/JELR/leglalcosts.pdf/Files/legalcosts.pdf
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business and private individuals, and whether it makes legal services 

available in a more competitive costs environment.   

 

Viewed in this light, it is unsurprising that the primary aim of the LSRB 

2011 is to expose the legal sector to more competition.  Murtagh has rightly 

argued that the Troika Agreement ‘identifies competition policy as an 

essential tool to assist Ireland’s economic recovery’.
14

  This approach is 

evident from the inclusion of the Competition Authority’s recommendations 

from its 2006 Report on the Legal Professions within the Memorandum of 

Understanding; the recommendations to be implemented, along with other 

wide-ranging financial and structural reforms, in return for the bailout 

funds.  Whereas the Competition Authority found itself languishing during 

the deepening financial crisis in Ireland as the Government failed to engage 

positively with it, the arrival of the Troika has seen its star once more in the 

ascendant, in recognition of its potential as an instrument to rectify systemic 

weaknesses in sheltered sectors, such as legal services, pharmacy and 

medical services.
15

  As Murtagh has observed, ‘the [Competition] 

Authority’s relationship with the Troika appears to have given it a renewed 

sense of purpose and reinvigoration’.
16

  However given that the LSRB 2011 

has yet to be enacted, and may face significant amendment prior to its 

enactment, it is not yet possible to assess the Troika’s effectiveness as an 

agent for change in the market for legal services.  The following section will 

provide a detailed description of the provisions of the LSRB 2011. 

5.2   The Provisions of the Legal Services Regulation Bill 2011 
 

Contrary to the Government’s declared intention to reduce the number of 

state bodies, the LSRB 2011 provides for the establishment of five new 

regulatory bodies which are: 

 The Legal Services Regulatory Authority (LSRA),  

                                                 
14

 A Murtagh, ‘Irish Competition Policy under the EU/IMF Spotlight’ [2012] Competition 

Law 62 – 76; 62 
15

 Ibid 66.  The Government’s failure to engage actively with the Competition Authority in 

the past is illustrated by its lack of progress in  implementing the recommendations of the 

Report on Legal Services (FN 1) 
16

 Ibid 68 
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 The Legal Practitioners Disciplinary Tribunal (LPDT)  

 The Office of The Legal Costs Adjudicator (the OLCA) 

 The Complaints Committee of the LSRA 

 The Advisory Committee on the Grants of Patents of Precedence.
17

   

 

These new regulatory bodies are illustrated in Diagram 4 below. 

 

 
Diagram 4.  Five new regulatory bodies to be established following the 

enactment of the Legal Services Regulation Bill 2011 

 

 

                                                 
17

 Department of Public Expenditure and Reform, ‘Rationalistation of State Agencies’.  

Available at: <reformplan.per.gov.ie/appendix-ii-rationalsation-of-state-agencies/> 

Accessed 3
rd

 Aug 2013 
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The Bill sets out the regulatory objectives of the new LSRA follows: 

 

The Authority shall, in performing its functions of the regulation of the provision 

of legal services under this Act, have regard to the objectives of –  

 

(a) protecting and promoting the public interest, 

(b) supporting the proper and effective administration of justice, 

(c) protecting and promoting the interests of consumers relating to the provision of 

legal services, 

(d) promoting competition in the provision of legal services in the State, 

(e) encouraging an independent, strong and effective legal profession, and 

(f) promoting and maintaining adherence to the professional principles specified in 

subsection (5) [These professional principles require legal practitioners to act with 

independence and integrity, to act in the best interests of their clients and to 

maintain proper standards of work. Legal practitioners must also comply with their 

duties to courts, and, subject to professional obligations and those arising as 

officers of the court, they must maintain client confidentiality].
18

 

 

There is a considerable degree of overlap between the regulatory objectives 

of the LSRA and Terry’s list of suggested objectives, which is 

commendable, particularly given the tight time constraints facing the 

drafters of the Bill.  Section 9 of the Bill which includes both the protection 

and promotion of the public interest extends the parameters of Terry’s ideal 

list of objectives which refers only to the protection of the public interest.  It 

therefore adopts a more positive, proactive approach towards the public 

interest, as opposed to considering it only when it comes under attack.  Both 

sets of objectives also promote adherence to professional principles, and 

encourage or support lawyer independence.  The LSRB 2011 has adopted a 

similarly proactive approach towards consumers’ interests, by expressly 

promoting both their protection and promotion.
19

  This is in contrast to 

Terry, whose ideal objectives include only the protection of clients’ 

interests.   

 

                                                 
18

 LSRB 2011 s 9 (4) 
19

 Ibid 
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Whereas the LSRB 2011 refers to the protection and promotion of the 

interests of consumers of legal services, Terry’s ideal objectives include 

increasing clients’ access to justice.  Whilst both of these objectives have a 

similar effect as regards users of legal services, there is an interesting 

difference in emphasis in their use of language.  The choice of ‘consumer’ 

rather than ‘client’ in the Bill arguably constitutes an inherent challenge to 

lawyers’ professionalism.  If a lawyer is perceived as just another service 

provider, there is little justification for maintaining reserved areas of 

practice.  However where there exists a unique bond of trust and confidence 

between lawyer and client, and where a lawyer always acts in the best 

interests of his/her client, then there is a justification of professional status.  

This higher standard pertaining to the legal practitioner is explicitly 

included in the LSRB 2011, and may be contrasted with the lesser onus 

upon the ‘ordinary’ service provider as contained in Sale of Goods and 

Supply of Services Act 1980.
20

  There is a danger that lawyers’ professional 

status may be mortally injured in the event that legal services are relegated 

to business transactions, and where clients are replaced by consumers.  For 

instance, whilst it may be difficult to justify the denial of consumer choice 

which is a consequence of reserved areas of practice, it is easier to justify 

this as a client protection measure that safeguards high quality service 

provision.  The consumer emphasis in the Bill is also evident in its overt 

promotion of competition in the provision of legal services, which is notable 

by its absence from Terry’s ideal list of objectives.   

 

Parts 2 - 4 of the Bill concern the LSRA, whose function is to regulate the 

provision of services by legal practitioners, and to ensure the maintenance 

and improvement of standards in the provision of legal services.
21

  The 

majority of its members will be lay persons.
22

  Its remit includes the review 

and regulation of the following: 

 

                                                 
20

 The Sale of Goods and Supply of Services Act 1980 s 39 (b) requires the service provider 

to act with due skill, care and diligence when providing services, which is arguably a less 

onerous requirement than the obligation in the LSRB s 9 (5) (ii), which requires that a legal 

practitioner shall act in a client’s best interests. 
21

 LSRB 2011 s 9  
22

 LSRB 2011 s 8 (4) (a) 
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 Procedures for admission to the legal profession  

 The availability and quality of education and training of legal 

professionals  

 The specification of rules relating to professional indemnity 

insurance.
23

   

 

The Authority is authorised to publish Codes of Practice for the legal 

profession, and to approve such codes as may be prepared by legal 

professional bodies, subject to Ministerial approval.
24

 It is also authorised to 

appoint Inspectors with powers to enter the place of business of a legal 

practitioner for the purpose of examining documents, and to obtain access to 

details of bank accounts opened by legal practitioners.
25

 The Authority is 

also responsible for the preparation of a report to the Minister for Justice 

regarding the possible unification of the professions of solicitors and 

barristers.
26

 It will oversee the regulation and supervision of accounts held 

by legal practitioners, and is responsible for matters concerning the 

protection of clients.  It may make regulations requiring legal practitioners 

to maintain professional indemnity insurance, and may specify minimum 

levels of insurance which must be maintained by practitioners, and also the 

maximum excess amount which shall apply, either by reference to a specific 

type of claim, or to a specified class of legal practitioner.
27

 The Authority 

may also set out the terms and conditions upon which a legal practitioner 

can seek to limit civil liability to a client in respect of the provision of 

professional services.
28

 With the consent of the Minister, the Authority may 

make regulations regarding the advertising of legal services.
29

  These may 

                                                 
23

 LSRB 2011 s 9 (2) 
24

 LSRB 2011 ss 18 (1) (a), (b) (2) (b) 
25

 LSRB 2011 s 28 (1),(2) (a) ,(c) 
26

 LSRB 2011 s 30 (1) (b) 
27

 LSRB 2011 s 43 (1), (4), (5) 
28

 LSRB 2011 s 44 
29

 LSRB 2011 s 123 
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refer to the manner of publication and the form, content and size of an 

advertisement.
30

  

 

Part 5 of the Bill concerns complaints and disciplinary hearings in respect of 

legal practitioners. The Authority is authorised to receive and investigate 

complaints from any person who has concerns about an act or omission of a 

legal practitioner which may constitute misconduct.
31

  It may also act upon 

its own initiative as far as such investigations are concerned.
32

 The 

investigation of complaints of professional misconduct is to be undertaken 

by a Complaints Committee, to be appointed by the Authority, and 

consisting of a majority of lay persons.
33

  Where the Complaints Committee 

determines that there has been misconduct of other than a minor nature, it 

shall recommend to the Authority that the case be referred to the LPDT for 

the holding of an inquiry.
34

 

 

LPDT members will be appointed by the Government, upon nomination by 

the Minister for Justice, and the majority of its members will be lay 

persons.
35

 Only the Authority may make an application for the holding of an 

inquiry by the Tribunal, and the Authority, or a person appointed by it will 

present the evidence grounding the contention of misconduct.
36

 The LPDT 

may also make regulations governing the making of applications and 

proceedings of the Tribunal, and it will have powers, rights and privileges 

equivalent to those vested in the High Court regarding the enforcement of 

witness attendance and compelling the production of, and discovery under 

oath of documents.
37

 Where the LPDT finds there has been misconduct on 

the part of a legal practitioner it has various powers which range from the 

issuance of a reprimand, warning or caution, to the making of a direction 

either that the errant practitioner should rectify, at his own expense, any 

                                                 
30

 LSRB 2011 s 123 (2) (b) 
31

 LSRB 2011 s 46, misconduct being extensively defined in LSRB 2011 s 45 
32

 LSRB 2011 s 47 
33

 LSRB 2011 ss 49 and 50 (1), 
34

 LSRB 2011 s 51 (7) 
35

 LSRB 2011 s 53 (1) 
36

 LSRB 2011 s 55 
37

 LSRB 2011 s 56 
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deficiency arising on foot of the legal services the provision of which gave 

rise to the finding of misconduct, or that he/she should transfer the relevant 

documents to another legal practitioner, with the consent of the client, 

subject to the Tribunal’s terms and conditions.
38

 The LPDT may also refer 

its recommendations concerning serious findings of misconduct to the High 

Court in the following circumstances: 

 

 Where it is of the opinion that a legal practitioner should pay a sum 

of money either to the Authority or the complainant 

 Where it wishes to place restrictions regarding the type of work in 

which a legal practitioner may engage  

 Where it seeks to suspend a practitioner for a specified period.   

 Where it wishes to see a solicitor struck off or a barrister disbarred. 

 Where it seeks the revocation of the grant of a patent.
39

   

 

The LPDT’s decisions may be appealed to the High Court.
40

  Finally, Part 6 

of the Bill provides for the imposition of a levy on both the Bar Council and 

the Law Society to cover the expenses of the Authority and the Tribunal. 

 

The Bill also seeks to introduce significant reforms to bring greater 

transparency to the area of legal costs.  The current Office of the Taxing 

Master will be replaced by the Office of the Legal Costs Adjudicator 

(OLCA).  The determinations of Legal Costs Adjudicators (LCAs), with 

reasons for the outcomes of their adjudications, will be published to allow 

for greater transparency and public awareness regarding legal costs.
41

 The 

Chief LCA must prepare a strategic three year plan setting out the 

objectives, outputs and strategies of the OLCA, having regard to the need to 

ensure the most effective and strategic use of resources.
42

 He/she must also 

prepare annual business plans indicating the planned activities of LCAs in 

                                                 
38

 LSRB 2011 s 59 
39

 LSRB 2011 ss 60 and 114 (2) 
40

 LSRB 2011 ss 61 - 63 
41

 LSRB 2011 s 82 
42

 LSRB 2011 s 84 
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the forthcoming year and annual reports setting out the activities undertaken 

in the preceding year.
43

  

 

The Bill prohibits charging by legal practitioners on a percentage basis of 

damages payable to clients in contentious matters, except in relation to 

either a debt recovery or a liquidated demand.  It is also prohibits the setting 

of a Junior Counsel’s costs as a fixed percentage of those to be paid to a 

Senior Counsel.
44

  Legal practitioners must provide clients with a notice 

upon receipt of instructions which comprehensively sets out information 

relating to costs and the basis on which they are likely to be calculated.
45

  

Where a matter may involve litigation, the notice must set out the likely or 

actual associated costs which may be incurred at each stage of litigation, the 

financial consequences for the client in the event of withdrawal from 

litigation, and the likely costs which the client will face in respect of the 

costs of other parties if the litigation is not successful.
46

 The client must also 

be given an undertaking that he/she will be informed in the event that the 

legal practitioner becomes aware of any matter which may give rise to a 

material increase in the legal costs which are likely to be incurred.
47

 The 

information to be given to clients includes the amount of costs to be 

incurred, including the amount of VAT, the need to engage witnesses and an 

undertaking not to engage them except where a client has given explicit 

approval for this, and where the likely costs have been established and made 

known to the client.  Clients should also be informed regarding the 

probability of increased costs, recoverable costs which may arise and the 

circumstances which may lead to him/her having to pay the costs of another 

party.  They must also be given a ‘cooling off’ period during which they 

may reflect upon the proposed course of legal action before being 

committed to same.  Legal practitioners may make agreements with clients 

regarding the amount and manner of the payment of legal costs that may 

arise, and if such an agreement is made, the costs arising may not be 

                                                 
43

 LSRB 2011 ss 84 - 45 
44

 LSRB 2011 s 89 
45

 LSRB 2011 
46

 LSRB 2011 s 90 (1) (a) and Schedule 1 
47

 LSRB 2011 s 90 (g) 
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amenable to adjudication by the LCA, although the LCA may refer the 

matter to the High Court.
48

   

 

Upon completion of the provision of legal services, the client must be 

provided with a bill of costs consisting of a summary of the legal services 

rendered, an itemised statement of amounts in respect of fees and 

disbursements, the amount of damages or other money recovered by, or 

payable to the client, in respect of services provided and the amount of any 

legal costs recovered on the client’s behalf from either another party or an 

insurer.
49

  If the Bill is enacted in its current form, in view of the definition 

of a ‘legal practitioner’ which includes both solicitors and barristers, a bill 

of costs will include any fee note which is prepared by a barrister.
50

  It 

therefore appears that the traditional method of claiming barristers’ fees as 

disbursements incurred by solicitors will be significantly altered, with 

solicitors no longer assuming responsibility for the payment of barristers’ 

fees.  The present requirement for solicitors to issue ‘section 68 letters’ to 

clients will be superseded by their new obligations in the Bill to provide 

comprehensive information to clients in relation to the costs which are likely 

to be incurred for the provision of legal services.
51

  

 

Where a person is subject to pay the costs or a part thereof of another party 

by order of a court, tribunal or other body, having attempted to agree the bill 

of costs, he may apply to the Chief LCA for adjudication on any item 

claimed on that bill of costs.
52

 A person who receives a bill of costs from a 

legal practitioner and considers that an item on the bill is not properly 

chargeable may also make such an application.
53

 A legal practitioner may 

also apply to the Chief LCA where a client has failed to pay a bill of costs 

                                                 
48

 LSRB 2011 s 91.  Where such an agreement contains all the relevant information 

required under section 90 (2) of the Bill there is no need to provide a separate notice to the 

client in that regard.   
49

 LSRB 2011 s 92 
50

 LSRB 2011 ss 2, 80 
51

 LSRB 2011 s 90 (2).  In accordance with section 68 of the Solicitors (Amendment) Act 

1994, upon receipt of a client’s instructions, a solicitor must provide a client with written 

information regarding the charges which will arise, or an estimate of same, for the 

provision of legal services by either that solicitor or his firm. 
52

 LSRB 2011 s 94 (1) (2) 
53

 LSRB 2011 s 94 (4) 
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30 days after its receipt.
54

 Upon determination of an application, a LCA will 

either confirm a charge as fair and reasonable, or substitute an amount for 

the services rendered which is fair and reasonable in the circumstances.
55

 

Where the LCA determines that the aggregate amount of costs to be paid is 

less than 15% lower than the aggregate amount contained in the bill of 

costs, the party chargeable to those costs shall pay the costs of the 

adjudication, and where the aggregate amount is 15% or over, the legal 

practitioner will be responsible for the costs of the adjudication.
56

 Parties to 

an application to the LCA may appeal a determination either to the court 

which heard the proceedings to which the costs relate in the case of party 

and party costs, or to the High Court in other cases.
57

 

 

Parties to the adjudication process may challenge either a full bill or any 

item on it, provided they have tried to resolve their differences prior to 

seeking adjudication.
58

  Applications for adjudication must be made before 

six months has elapsed either from the date of issuance of the bill or the date 

of its payment, whichever date expires first.  This is a considerable 

reduction from the present expiry limit for applications for the taxing of 

legal costs which is twelve months.  An adjudicator must be able to verify 

that legal work billed for was actually done and that claimed disbursements 

were made.
59

  He/she must also be able to establish the nature and extent of 

work that is billed for, and the identity of the legal practitioner who carried 

out the work.  The adjudication process will not be in public, which also 

constitutes a significant departure from the current taxing regime.    

 

Last but not least, Part 11 of the Bill concerns patents of precedence.  The 

grant of patents of precedence is extended to solicitors who may adopt the 

title of ‘Senior Counsel’.
60

  There will be greater transparency in the process 

of granting patents which will be overseen by the newly formed Advisory 
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Committee on the grant of Patents of Precedence.
61

 This will consider 

applications in accordance with published criteria, including the degree of 

competence and probity of a legal practitioner, his/her capacity for 

advocacy, specialist litigation or specialist knowledge and suitability of 

character and temperament.
62

   

 

It is clear that the LSRB 2011 heralds a fundamental change in the 

regulation of the legal profession and the provision of legal services, and if 

enacted, will give substantive effect to the Government’s commitments as 

follows: 

 To establish independent regulation of the sector  

 To improve access to the market and competition within it  

 To introduce greater transparency to legal costs   

 To make available effective procedures to deal with consumers’ 

complaints.
63

   

 

The following section will examine the responses of key stakeholders within 

the legal profession to the publication of the Bill. 

5.3 The Response of the Legal Profession to the publication of 
the LSRB 2011 
 

Following the publication of the LSRB 2011, both the solicitors’ and 

barristers’ branches of the profession denounced it, declaring that it heralded 

an unprecedented attack on the independence of the legal profession and the 

rule of law.  The Minister for Justice retorted that the legal profession had 

briefed against the state in the course of their campaigning against the Bill.  

The following sections will examine the responses of the profession’s 

representative bodies to the regulatory changes contained in the Bill, and the 

Minister’s reply to their criticisms.  
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5.3.1     The Bar Council 

 

Since its publication in October 2011, the Barristers’ profession has 

remained steadfast in it opposition to the LSRB 2011.  The Bar Council was 

particularly disappointed that there was “extremely limited consultation” on 

the Minister for Justice’s part, and a lack of meaningful discussion in 

relation to the proposed reforms.
64

  It also noted that the proposed changes 

do not accord with the Competition Authority’s 2006 recommendations, 

which supported the establishment of an independent statutory body – The 

Legal Services Commission – that was to have responsibility for the 

regulation of both solicitors and barristers.  The Legal Services Commission 

would have delegated many regulatory functions to either the existing 

regulatory bodies, the LSI and the BCI, or to new self-regulatory bodies.  In 

the Bar Council’s opinion, the LSRB 2011 provisions regarding the 

establishment of the LSRA go far beyond what was required to comply with 

the Competition Authority’s recommendations.  The BCI also criticised the 

Bill’s provisions concerning the LSRA on the grounds that it lacks sufficient 

independence from Executive or Ministerial control, and its establishment 

amounts to a system of direct state regulation of the legal profession, as 

opposed to the Competition Authority’s preferred model of an oversight 

regulator.  The BCI argued that an independent legal profession is an 

essential element of a democratic society which respects the rule of law.  

However, the LSRA’s alleged lack of independence would not be 

compatible with the maintenance of such an independent legal profession, 

and given that over 50% of court cases concern a dispute involving the state, 

the consequences of the absence of such independence for the proper 

administration of justice is a matter of serious concern.
65

  If the Bill is 

implemented in its current form, the independence of the LSRA would be 

further undermined by the manner in which the Government would be able 

to appoint LSRA members, determine the terms and conditions of their 
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employment and also determine the duration of their tenure.
66

  Its 

independence would also be compromised by the provisions of the Bill 

which permit the Government to remove a member of the Authority where 

it considers this to be necessary for the effective performance of its 

functions.
67

  The BCI has compared the lack of involvement of the 

professional bodies in the appointment of LSRA members with the method 

used to appoint members of the Medical Council, the Pharmaceutical 

Society of Ireland, the Dental Council and the Veterinary Council.    In 

those cases, the relevant Minister does not have the power to veto a 

significant proportion of Council appointments which are made by the 

relevant professional bodies. 

 

The BCI also argued that the direct regulatory model contained in the LSRB 

2011, whereby a regulatory body which lacks independence from 

Government assumes direct regulatory responsibility over the legal 

profession lacks any parallel in other common law jurisdictions or EU 

states, and does not constitute “independent oversight regulation”, as per the 

Competition Authority’s recommendations, particularly with regard to the 

level of Government interference in the affairs of the LSRA, as envisaged 

by the Bill.
68

   

 

Further concerns were raised by the BCI relating to what it considers to be 

the excessive costs attached to the establishment of the five new regulatory 

bodies proposed by the Bill, which it describes as an “enormous and 

unnecessary superstructure”.
69

  Such a superstructure is at variance with the 

Government’s stated objective to facilitate a process of rationalisation, 

                                                 
66
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including the reduction or abolition of quangos.
70

  The BCI noted that the 

failure to carry out a RIA or to consult with stakeholders prior to the 

publication of the Bill was not in accordance with best regulatory practice.
71

  

As far as the Bill’s disciplinary measures are concerned, the BCI criticised 

the complete exclusion of the professional bodies from considering cases of 

even trivial wrongdoing, and the limited nature of the professional bodies’ 

involvement in the proposed LPDT.  It also alluded to a lack of 

independence on the part of both the LSRA Complaints Committee and the 

LPDT, given the system for Government appointment of members of those 

bodies.  It argued that, ‘in effect the Minister appoints the investigator 

together with the judge and jury in all disciplinary matters and will exercise 

near total control over the disciplinary practice with the presence of the 

professions reduced to a spectre’.
72

  The BCI was also dissatisfied with the 

lay majority that is proposed for these bodies which in its opinion does not 

accord with the system in any other statutorily regulated profession.  The 

BCI took particular issue with the inspectorate powers in section 27 of the 

Bill which allow for entrance without a warrant to the place of a barrister’s 

business, including his/her home, to the lack of any appeal against a finding 

of misconduct by the Complaints Committee, and the inclusion within the 

definition of misconduct of the issuance of an excessive bill of costs.
73

   

 

With regard to the proposed introduction of new business structures, 

including MDPs and barristers’ partnerships, the BCI once more criticised 

the lack of consultation about the desirability of such innovations prior to 

the Bill’s publication.
74

  It also criticised the proposals relating to the public 

consultation process for the Bill on the grounds that they are limited, 

ineffective and that they ‘bizarrely’ require a process of public consultation, 

to include the professional bodies only where the LSRA deems it to be 
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appropriate.
75

  The BCI asserted that that the new business structures will 

undermine two core values of the present Bar, namely its integrity and 

independence, on the basis that ethical problems will arise as a result of 

duties owed to partners or employers which will destabilise and dilute 

existing clear, ethical frameworks.
76

  Similarly, proposals to allow 

employed barristers to provide in-house legal advice have been criticised as 

they apparently would undermine a barrister’s primary duty to the court, 

thus damaging the integrity and independence of the delivery of legal 

services.
77

 

 

The BCI is of the view that the proposed new business structures are likely 

to diminish competition in the delivery of legal services, and it pointed to 

the Competition Authority’s opinion that MDPs might result in a reduced 

supply and quality of advocacy services.
78

  However any possible 

diminution in this regard is more than offset by the proposals to permit 

solicitors to provide advocacy services to clients, a measure which would 

serve to increase client choice with regard to advocacy provision.  The BCI 

also argued that there is no prohibition in the Bill on non-legal members or 

employees of MDPs providing legal services or advice in the course of 

employment.
79

  In the BCI’s opinion, the Bill also fails to provide adequate 

guiding principles concerning the rules and responsibilities of regulatory 

bodies to investigate complaints of misconduct in relation to the provision 

of services by multiple professionals who are employed in a MDP.
80

   

 

By contrast, the BCI broadly endorsed the Bill’s provisions concerning legal 

costs and noted that many of these have already been enacted by the BCI, 

such as the prohibition of the two-thirds Junior Counsel fee rule, and the 

necessity to give fee estimates.
81

  It noted that hearings of the LCA will be 
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held in private, unlike the hearings of the present Taxing Master which are 

heard in public, and it has questioned whether there is, in fact, any good 

reason for this less transparent approach.  It also queried the rationale of the 

provision which appears to prevent the Chief LCA from publishing 

information concerning the identity of legal representatives in family law 

and ‘in camera’ hearings.
82

.  Finally, the BCI alluded to the conflict of 

interest which would arise for barristers in employment in the event that 

they should be allowed to represent their employer in court. This conflict of 

interest would arise as a result of the duty owed to the court and also to the 

employer.
83

  Whilst such a conflict may indeed arise, it is not such that a 

competent professional could not resolve it by giving priority in every such 

instance to the higher duty owed to the court.   

 

In its submission to the Joint Committee on Justice, Defence and Equality 

on the Bill on 21
st
 March 2012, the BCI reiterated the concerns which were 

raised in its initial submission and summarised them before the 

Committee.
84

   Whilst it supported the empowerment of the Authority to 

receive and investigate complaints, and to conduct research on a wide 

variety of matters concerning the legal profession, including the merits or 

otherwise of increasing direct access to barristers, the introduction of 

appropriate business structures for the provision of legal services and the 

establishment of an independent conveyancing profession, the BCI also 

referred to the amendments to the Bill that it wished to see adopted which 

were as follows: 

 

 There should be an independent system of regulation for the legal 

profession, to conform with the model endorsed by the Competition 

Authority Report of 2006, and which would be similar to the 
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regulatory model which was introduced in England and Wales in 

2007, on foot of the Clementi Report in 2004.
85

  The BCI argued 

that such a regulatory system would be more efficient, less costly 

and would preserve the independence of the legal profession, in the 

public interest.    

 The BCI sought the removal of the provisions in the Bill relating to 

the terms and conditions of members’ appointment to the LSRA in 

section 8, and their replacement with provisions similar to those 

which govern appointments to the Medical Council as per the 

Medical Practitioners Act of 2007.   

 The BCI proposed that the LSRA should function as an oversight 

regulator with extensive functions and powers to oversee the 

regulatory activities of the BCI and the LSI.
86

  This would lead to 

removal of the Minister for Justice’s involvement in activities such 

as the approval and amendment of codes of practice for the legal 

profession.   

 The BCI argued for the deletion of sections 9,16,17 and 18 of the 

Bill, stating that they should be replaced by the insertion of 

provisions to make the LSRA responsible for oversight functions in 

respect of the BCI and the LSI, with the exception of matters 

relating to discipline and costs.
87

   

 The BCI proposed that the LSRA should have the power to require 

the BCI and the LSI to remove unnecessary barriers to legal 

practitioners who wish to switch between the solicitors’ and 

barristers’ branches of the profession and to regulate the advertising 

policies of both branches of the profession.   
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 The BCI requested the deletion of section 69 of the Bill which 

provides for the imposition of a levy on both branches of the legal 

profession to cover the costs of the LSRA.
88

   

 The BCI supported the amendment of the Bill so that reports 

commissioned in accordance with its terms are made available to 

the Houses of the Oireachtas rather than to the Minister for Justice. 

 

At the Oireachtas Joint Committee on Justice, Defence and Equality on 21
st
 

March 2012, Mr Guillicuddy discussed the LSRB 2011 on behalf of the 

Junior members of the BCI. He recommended that provisions for the use of 

videolinks for court hearings should be included in the Bill along with 

reform of the current court listing systems and the introduction of new 

procedures to ensure that gardai do not have to wait all day at court for cases 

to be heard.  He also recommended amendment of the LSRB 2011 to allow 

for the use of arbitration and mediation in order to reduce pressure on the 

courts, and expressed the hope that the BCI may establish a centre to 

facilitate such an innovation.    

The Compecon Report 

   

In March 2012, the Bar Council commissioned a RIA for the LSRB 2011 in 

the form of a Report from Compecon.
89

  This examined the economic 

impact of the proposed regulatory regime to be implemented by the LSRA, 

and did not include an assessment of other regulatory changes contained in 

the Bill such as the changes relating to direct access to barristers.  The report 

commenced with the observation that the establishment of the LSRA goes 

far beyond the recommendations of the Competition Authority which 

recommended the establishment of an ‘oversight’ model of regulation, 

thereby maintaining some of the advantages of self-regulation whilst 
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protecting against the possible abuses associated with it.  As previously 

noted, the Competition Authority Model had indeed favoured an oversight 

regulator which would entail the establishment of a new state agency, the 

Legal Services Commission, to oversee the activities of the existing 

regulatory bodies, the BCI and the LSI.   

 

The Compecon report asserted that no evidence has been produced to show 

that such an independent regulatory regime is necessary, that its 

establishment would lead to lower prices, or that its possible benefits would 

outweigh the associated costs.
90

  On the contrary, the Report offered the 

view that the establishment of the LSRA will lead to an increase in the cost 

of legal services.  It estimated that the average annual cost of regulation for 

each barrister will increase from €58 per year to almost €1,000 (for 

solicitors, the increase will be from €1,353 under the present system to 

almost €2,000).
91

  In addition to these annual increases in regulatory costs, 

the establishment of the LSRA would lead to a once-off transition cost of 

approximately €6 million, which would also have to be borne by the legal 

profession.
92

  The Report argued that such costs will be passed on to private 

sector clients rather than being partly absorbed by the state, the largest 

purchaser of legal services, which will use its buying power to avoid an 

increase in service costs arising from the establishment of the LSRA.  It was 

also asserted that the increased costs of regulation will hasten the flow of 

barristers from the profession as a result of the growing financial pressures 

they are experiencing, thus leading to a reduced choice of service providers 

for consumers.
93

  However this analysis fails to take account of the fact that 

other measures in the Bill, such as the proposed new practice structures, 

including barristers’ partnerships and MDPs are likely to provide more 
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opportunities for barristers, as will the proposal to allow barristers to 

represent their employers and to provide services directly to the public in 

non-contentious matters.  The Report also failed to acknowledge that there 

would be an increased level of efficiency in the performance of legal 

regulatory functions and a greater economy of scale when the presently 

separate regulatory functions of the two branches of the profession are 

combined. Inefficiencies in the present regulatory system arise due to the 

fact the complaints regarding solicitors may be made either to the LSI, the 

Solicitors’ Disciplinary Tribunal or both these bodies.  Those who are 

dissatisfied with the LSI’s handling of a matter can refer it to an 

independent adjudicator who is appointed by the Minister for Justice.  The 

Report instead claimed that efficiencies and economies of scale will be 

reduced because regulatory and non-regulatory functions of the existing 

bodies will be separated.  A balanced cost-benefit analysis should have 

included a consideration of all these factors.  The Compecon Report stated 

that: 

 

The failure to carry out a RIA prior to the publication of the Bill suggests that its 

introduction was not based upon principles of good regulation.  To conduct the 

RIA after the Bill’s publication raises the possibility that the RIA is merely an ex 

post justification, rather than an objective analysis of the proposed regulation.
94

 

 

The Compecon Report noted that regulatory regimes involve two types of 

implementation costs; those associated with setting up the regulatory agency 

and those incurred by the regulated community as a result of compliance.  

The ‘hidden’ nature of the compliance costs, which are greater than the set-

up costs gives rise to excessive levels of regulation in society.  Six 

principles which may be applied in order to evaluate regulatory proposals 

were set out in the Government’s White Paper ‘Regulating Better’.
95

  These 

are: necessity, effectiveness, proportionality, transparency, accountability 

and consistency.  The Compecon Report asserted that the Bill fails to meet 
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several of these requirements.  It argued that a departure from the self-

regulatory model was not necessary, as although such systems have the 

potential to be abused, they are not necessarily exposed to such abuse.   To 

abandon such a system on principle results in the loss of an opportunity to 

reduce legal costs due to the lower cost of information acquisition for the 

regulator in self-regulatory models.  This is illustrated in Northern Ireland, 

where the Bain Report, having acknowledged the potential for abuse in self-

regulatory systems, accepted that such abuse had not in fact occurred in 

Northern Ireland.
96

  The Report also noted that complexities associated with 

the market for legal services mean that increased competition through an 

increased number of lawyers does not necessarily lead to a reduction of 

legal costs, but may in fact increase them.
97

  Neither the Minister for Justice 

or the Competition Authority have presented an argument to show why a 

change in the regulatory structure of the Irish legal profession would lead to 

lower prices, and as such the proposals in the Bill fail to satisfy the 

effectiveness principle.  Nor do the benefits associated with the proposed 

regulatory changes demonstrably outweigh their costs.  Whilst increased 

competitiveness for manufacturing firms may be achieved by removing 

restrictions on price competition, in the legal services market the entire 

abolition of the present regulatory system is not necessary to achieve this. 

 

When analysing the direct costs of the Bill’s new regulatory regime, the 

Compecon Report adopted a working assumption that the present self-

regulatory system functions effectively.  However it presented no evidence 

to support this assumption, and the annual cost of €58 per barrister for 

regulatory matters belies the fact that the present system is not fit for 

purpose, notwithstanding the voluntary regulatory functions which Bar 

Council members perform.  There is also the fact that the new regulatory 

framework will, for the first time, provide a means of rooting out historic, 
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archaic practices within the legal profession which have traditionally served 

to maintain legal costs at an artificially high level.
98

  The Report calculated 

that the total direct costs associated with the regulatory regime in the Bill 

may be as much as €20 - €24 million more than that of the present model.  

In addition, the indirect costs are likely to exceed direct costs.  The 

Compecon Report pointed to increased compliance costs which will arise 

for barristers who handle clients’ money following the introduction of the 

Bill, as a consequence of the  requirement to obtain an accountant’s 

certificate to show that a practitioner is compliant with the Bill’s 

requirements.
99

  This may amount to €1.1 million if all barristers choose to 

handle clients’ money.  However, this requirement will only arise for 

barristers who provide services directly to the public, and this eventuality 

will enable their clients to secure an efficiently provided service, and 

reduced overall costs, as they will have avoided a solicitor’s fee which 

would have inevitably arisen had the barrister not been able to provide 

direct services.   

 

Increased legal costs may also arise for practitioners if the Authority avails 

of its powers in the Bill to increase minimum levels of PII.
100

  If PII costs 

were to rise by €100 per practitioner this would lead to an increase of €1 

million in costs for the profession as a whole.  However the Compecon 

Report failed to identify the associated benefit which would be achieved if 

such a measure was implemented.  There is less likely to be a need for 

reliance upon the Solicitors’ Compensation Fund if practitioners are 

adequately covered by their own PII.  The Report also offered the view that 

the mechanism for allocating the cost of the LSRA between the professions 

creates a disproportionate burden for barristers.
101

  It was asserted that the 

degree of Ministerial involvement in regulatory operations would adversely 
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affect the legal profession’s independence and also that of the regulator.  

However the Select Committee on Justice, Defence and Equality has 

recently agreed a series of amendments to the Bill in order to protect the 

independence of the profession and its regulator from Ministerial 

involvement.
102

   

 

The Report analysed the costs associated with the introduction of an 

oversight regulator, such as the Legal Services Commission as envisaged by 

the Competition Report, and found that these would be considerably less 

than the costs associated with the establishment of the LSRA as provided 

for in the Bill.
103

  It argued that the costs to be imposed on practitioners will 

force many from the profession as they will be unable to sustain the extra 

expense.  However this argument  fails to take account of the larger number 

of employment opportunities which may arise for practitioners due to 

greater flexibility in permissible business structures, and the possibility for 

barristers to provide direct services to clients and to represent their 

employers.  These innovative opportunities are more likely to appeal to 

younger members of the profession, the cohort suffering most acutely in the 

current financial climate.   

 

The Compecon Report was critical of the Competition Authority Report and 

its conclusions on the grounds that its recommendations followed from a 

form-based analysis of the self-regulation model which presently applies to 

the legal profession, whereas in view of the Compecon authors, an effects-

based approach would have been most suited for such an analysis.  The 

criticism of the Competition Authority’s form-based analysis is warranted, 

and its study would have benefited from the inclusion of an analysis of the 

effects of the self-regulatory system as opposed to focusing exclusively 

upon its form.  However the Compecon Report presented a somewhat one-

sided analysis of the proposed regulatory changes in the LSRB 2011, 

focusing specifically upon those aspects of the changes which have been 

subjected to criticism by the BCI.  Whilst it is to be expected that the 
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Report’s authors might wish to support the agenda of its commissioning 

body, the Report appears to lack balance as a result, and consequently will 

do little to promote the position of the BCI in the debate regarding the Bill.   

 

The BCI’s main criticisms of the LSRB 2011 relate to its potentially 

damaging impact upon the independence of the legal profession, which, it 

argues, is an essential element in a democratic society wishing to uphold the 

rule of law.  There is undoubtedly some merit in the BCI’s criticisms in this 

regard, and many of the proposed amendments to the Bill which have 

recently been agreed by the Bill’s Select Committee would rectify the 

defects which have been identified by the BCI, especially in relation to the 

independence of the LSRA.
104

  However the BCI’s criticisms in relation to 

the cost of the LPDT have less merit, as to date the barristers’ profession has 

arguably failed to engage fully with the problem of professional misconduct, 

or to invest sufficiently in robust and transparent procedures to deal with it.  

The Government’s ongoing failure to publish a RIA for the Bill has rightly 

been criticised by the BCI, and until this is addressed it is difficult to 

counter the BCI’s argument that the Bill will introduce ‘an enormous and 

unnecessary regulatory superstructure’, which is at odds with the current 

programme of rationalisation of public bodies which the government 

professes to pursue.  Finally, whilst the BCI has been generally positive in 

its response to the new legal costs regime contained in the Bill, its reaction 

to the proposed new business structures has been less than welcoming.  It 

may be argued that MDPs have more to offer the less well established 

members of the Bar, and the BCI’s opposition to them would appear to 

reflect the views, and also to protect the interests, of a more established and 

successful sector of the profession.  The following section will consider the 

response of the HSKI to the publication of the LSRB 2011. 

5.3.2   The Honorable Society of Kings Inns 

 

The HSKI appeared before the Oireachtas Joint Committee on Justice, 

Defence and Equality on 21
st
 March 2012, to discuss the LSRB 2011.  In 
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outlining the key functions of the HSKI for the Committee, Mr Conor 

Maguire, Chairman of the Council of the HSKI, identified its role in 

admitting people to the qualification of barrister, thereby permitting them to 

be called to the Bar, and the provision of a professional education course for 

such persons.  He also briefly alluded to the disciplinary function it 

exercises over barristers.  The HSKI recommended that the provisions of the 

Bill which refer to the constitution of the LSRA should be amended to 

permit the HSKI to nominate two people to the Authority.
105

  In its view, 

this would allegedly serve to properly represent the interests of professional 

legal education on the Authority, and to provide it with valuable assistance 

in relation to such matters.  It also argued that the Bill should be amended to 

reflect the fact the it is the HSKI and not the Bar Council which is 

responsible for the content of the education course which must be completed 

prior to being called to the Bar, for setting admission standards policies, and 

for making arrangements relating to the course.
106

  Even though the HSKI is 

responsible for establishing the criteria for accrediting foreign legal 

practitioners and for making the rules governing the movement of persons 

between both branches of the legal profession, according to the HSKI, the 

Bill does not reflect these facts. The HSKI also identified a logical flaw in 

the Bill as first published in that it requires the Authority within twelve 

months of its establishment to provide a comprehensive report on the 

current legal education and training systems for legal professionals.
107

  On 

the other hand, the Bill requires the Authority, within two years of its 

establishment to report on the possible unification of both branches of the 

profession.
108

  The HSKI has argued that the education report should follow, 

not precede the unification report, given that the structure and content of 

professional legal education is dependent upon the nature of the relationship 

between the two branches of the legal profession.   This is a most sensible 

observation and the Bill should be amended accordingly.   
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The HSKI has been much more measured than the BCI in its public 

comments on the content of the LSRB 2011.  This is most probably due to 

the fact that the judiciary are members of the HSKI, and in light of the 

Doctrine of Separation of Powers, it would not be appropriate for this cohort 

of the HSKI to be openly critical of the actions of either the executive or 

legislative branches of government.  However given the radical impact 

which the Bill, if enacted in its current form, would have in removing both 

the disciplinary powers and the monopolistic position of the HSKI as a 

provider of professional education for barristers, it might be expected that 

the members of the HSKI are making their opposition to the Bill felt in 

more private circles.   

5.3.3 The Law Society of Ireland 

 

Similarly to the BCI, the LSI did not welcome the initial publication of the 

LSRB 2011.  In November 2011 its proposed new regulatory model was 

criticised by the former President of the LSI John Costello, on the grounds 

that it ‘is unknown in any democracy and threatens the independence of the 

legal profession, which is the hallmark of any free society’.
109

  The LSI is 

concerned that the Bill will potentially undermine the independence of the 

legal profession, with the Minister for Justice having ultimate power over 

the workings of the LSRA.  The LSI has argued that the effect of the Bill as 

initially published would be to damage citizens’ rights to receive advice free 

from improper state influence, which is a state of affairs not in accordance 

with the workings of a modern democratic and free society.  It is also 

concerned that the Bill as it currently stands poses a threat not just to the 

independence of the legal profession, but also to the independence of its 

regulator.  In defending the LSI’s regulatory track record, its current 

President Donal Binchy cited the Society’s handling of the SMDF crisis as 

illustrative of its abilities to effectively regulate the profession, and argued 

that it was as a consequence of its voluntary committee system that ‘an 
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awful lot’ of attention was given to the issue, which enabled the LSI to 

‘move these matters along very quickly’.
110

   

 

The LSI nevertheless, welcomed many elements of the LSRB 2011, 

including the modernisation of the costs system by means of the 

introduction of the Office of the Legal Costs Adjudicator and the extension 

of the patents of precedence system to include solicitors.  It elected to 

largely accept the Bill’s provisions relating to the adjudication of clients’ 

complaints, and the establishment of an independent body to consider these.  

However, it considers that significant amendment to the Bill is necessary as 

follows: 

 

 Powers facilitating Government control of the LSRA and also of the 

legal profession as a consequence, should be removed from the Bill 

in order to ensure that the independence of both the legal profession 

and its regulator are maintained.   

 There should be an ongoing role for the legal profession in the 

handling of complaints against it, as is, allegedly, the practice in 

other democratic states.
111

   

 Ministerial powers to prepare, publish and modify codes of practice 

for the profession and also to develop policy on legal service 

provision should be removed from the Bill. 

  Perceived threats to the principles of legal professional privilege 

and client confidentiality which arise in the Bill, as a consequence of 

the inspection powers of the LSRA must be addressed.
112
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 Appointments to the LSRA should be made by the President of the 

High Court, in order to preserve the separation of powers, following 

selection by the Public Appointments Service.
113

   

 The LSI requested the removal from the Bill of the Ministerial 

powers to prepare, publish and modify codes of practice for the legal 

profession and also to develop policy on legal service provision.   

 The LSI’s regulatory powers in relation to the compensation fund, 

regulation of practice, inspections and PII matters should be 

retained, with provision being made for oversight of these functions 

by the LSRA.   

 The LSI’s existing oversight powers in relation to the advertising of 

legal services by solicitors should be preserved, along with fair 

procedures relating to the investigation of client complaints and 

consumer rights.   

 Provisions in the Bill relating to legal partnerships and direct access 

to barristers should be contained in separate legislation and subject 

to separate, thorough, review processes prior to enactment.   

 The LSI has also sought the outright removal of proposals for the 

introduction of MDPs, and the inclusion of provisions allowing for 

government approval for the introduction of limited liability 

partnerships, companies and corporations consisting of individual 

legal professionals.
114

    

 

In response to the LSI’s concerns, Alan Shatter assured it that at the 

Committee Stage, its concerns will be addressed.
115

   

 

The LSI framed much of its criticisms of the LSRB 2011 with reference to 

the Competition Authority Report of 2006, the implementation of which 
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was called for by the Troika.
116

  The LSI President for 2011, Donald Binchy 

argued the evidence in the Competition Authority’s Report supported the 

view that the market for legal services in Ireland was highly competitive.
117

  

Binchy claimed that the Report’s proposals if implemented, would threaten 

the independence of the legal profession by creating the possibility of 

political interference.  He also argued that the LSI, as a quid pro quo for its 

regulatory role, maintains the compensation fund for clients who suffer loss 

due to solicitors’ dishonesty.  However the LSRB 2011 would remove the 

LSI’s regulatory function whilst leaving it with the responsibility for the 

compensation fund.  This would be unfair to the profession in the event that 

the LSRA is not as effective or efficient as the LSI in performing its 

regulatory functions.  Binchey argued that insurance companies may be 

reluctant to continue to insure the compensation fund in the event that the 

LSI loses control over the regulation of the profession.
118

   

 

Binchy also rejected the description of the legal profession in the 

Memorandum of Understanding as a ‘sheltered profession’ given the 

downward pressure on legal fees which has been exerted since the onset of 

the financial crisis.  He asserted that the Competition Authority’s 

recommended regulatory model of an independent, oversight regulator was 

similar to that which was recommended by the Clementi Report in relation 

to the regulation of the legal profession in England, which Clementi referred 

to as the ‘Model B+’ option
 119

.  This allowed for regulatory oversight at 

practitioner level, which preserved regulatory rule-making at the level of 

practitioner, thereby increasing practitioners’ commitment to the 

maintenance of high standards.  The alternative model which Clementi 

identified, and which was referred to as ‘Model A’, involved the 

establishment of an independent regulatory body, such as the LSRA as 
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envisaged in the LSRB 2011.  This entails conferring all regulatory 

functions on one body which may potentially become an unwieldy, large 

organisation.  The establishment of an oversight regulatory body also 

presents less transitional difficulties, as the majority of regulatory positions 

would remain within the traditional regulatory bodies, with either minimal 

or no loss of regulatory expertise as a result.  Furthermore, the LSI 

expressed concern that the LSRB would effectively empower the Minister 

for Justice, rather than the LSRA, to be the ultimate decision-maker 

regarding the regulation of the legal profession.  The LSI compiled a 

comprehensive list of all the provisions of the Bill which confer Ministerial 

power, and which have the potential to undermine the independence of the 

legal profession.  The key powers allow the Government to appoint and 

remove members of the Authority, and to determine the terms of office, 

remuneration and expenses of such members.
120

  In accordance with the 

Bill, the Minister has the power to request the LSRA to approve 

professional codes of practice, and his/her consent is needed for the 

amendment, revocation or withdrawal of approval for any such code.
121

  The 

Bill also gives the Minister power to approve, and make directions in 

relation to the LSRA’s three year strategic plan.
122

  The LSI stressed that its 

primary aim is to preserve the independence of the legal profession in order 

to safeguard its ability to fearlessly act on clients’ behalf, to protect the 

independence of the judiciary and to uphold Ireland’s reputation 

internationally.   

 

At the Oireachtas Joint Committee on Justice, Defence and Equality 

discussion on the LSRB held on 21
st
 March 2012, the LSI reiterated its 

criticisms as enunciated elsewhere and also noted its concern in relation to 

the likely increased cost of the proposed new regulatory authority and of 

other bodies including the LPDT.  These costs, arguably will be passed on 

to clients, and will therefore have the effect of increasing legal costs rather 

than reducing them, thereby defeating a key aim of the new legislation.  
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Finally, the LSI submitted that these increased costs may also cause many 

firms to cease trading in the present climate where they struggle for 

economic survival. 

5.4 The Response of Other Stakeholders to the publication of 
the LSRB 2011. 
 

During the course of the Oireachtas Debate mentioned above, the Joint 

Committee on Justice, Defence and Equality also heard the views of various 

stakeholders regarding the Bill, including that of Noeline Blackwell, on 

behalf of the Free Legal Aid Centres (FLAC) and the Irish Human Rights 

Committee (IHRC) which made a written submission to the Committee. 

5.4.1 Free Legal Aid Centres 

 

On appearing before the Oireachtas Joint Committee on Justice, Defence 

and Equality to discuss the LSRB 2011, Noeline Blackwell, Director of 

FLAC brought a human rights perspective to the proposed Bill.  As an 

organisation, FLAC relies upon the voluntary work of members of the legal 

profession, government funding and philanthropy in order to provide legal 

advice and information to over 24,000 people per year.
123

   

 

FLAC recommended that the principles which inform the LSRA ought to 

include the maintenance of the honour and dignity of their profession by 

lawyers, and the upholding of fundamental freedoms.  It proposed 

amendments to the Bill to ensure that the structure of the LSRA is not only 

independent, but that it is also perceived to be so.  It also recommended 

amendment of the Bill to remove any perception of Government 

interference or overdependence on the legal profession.  FLAC recognised 

that the Bill will bring greater transparency to the issue of costs.  However, 

it argued that the Bill will do nothing to address the fact that excessive legal 

costs have prevented people from having access to justice, especially by 

means of litigation. FLAC was concerned that in its initial form, the Bill 

contained no provisions for protective cost orders or multi-party actions 
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which, if included, would have facilitated greater access to justice in cases 

of public importance.  FLAC also expressed the view that the proposed new 

business structures may serve to increase the cost of legal services for once 

off or occasional service users, and that provisions should also be included 

to permit the establishment of legal co-operative ventures. 

 

In addition to the above suggested amendments, FLAC made some further 

recommendations in its written submissions to the Committee as follows:   

 

 The objectives of the LSRA should be expanded to include the 

protection and promotion of the fundamental human rights of access 

to justice and the rule of law. 

  The objective of ‘encouraging an independent, strong and effective 

legal profession’ should be extended to include the term ‘diverse’.
124

 

  All the professional principles contained in the UN Basic Principles 

on the Role of Lawyers should be included in the Bill.
125

   

 The LSRA’s functions should include the promotion of the 

understanding of law and the legal system, and awareness of legal 

services and their costs.   

 A working group including legal practitioners, legal costs 

accountants and other stakeholders should be established to identify 

why legal costs are so high, to propose means of reducing them and 

to facilitate greater access to affordable justice.   

 Given its concerns that the new business structures facilitated by the 

Bill may reduce choice for consumers of legal services who require 

an expert legal opinion, FLAC argued that no change should be 

made to the current arrangements until the Authority has established 

that the proposed new structures are in the interests of access to 
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justice and of the general public, and there has been further public 

debate following the Authority’s investigations in this regard.   

 Resources should be provided to identify means of increasing 

efficiency in both the administration of justice and the legal system.   

 A pre-complaint or investigation stage should be established so that 

where information regarding costs is needed, it can be received and a 

simple mechanism for determining minor complaints should be 

available.   

 Information about the procedures to be used by the Legal Costs 

Adjudicator’s Office and the procedures to be applied to resolve 

costs disputes should be widely and readily available.   

 The outcome of all fee adjudications should be published with the 

obscuring of identities for in camera cases.   

 The Legal Aid Budget ought to be sufficient to ensure that recipients 

should not have to wait more than two to four months to receive aid. 

  The LSRA should conduct a national study to establish the level of 

unmet legal need in Ireland.
126

 

5.4.2 The Irish Human Rights Commission 

 

The IHRC presented its observations on the Bill to the Minister for Justice, 

Equality and Defence in February 2012.  The Commission is responsible for 

reviewing the adequacy and effectiveness of law and practice in Ireland 

which relates to the protection of human rights.
127

  It is also responsible for 

examining legislative proposals, forming an opinion on them and making 

recommendations to Government for measures aimed at strengthening and 

protecting human rights in Ireland.  The Commission believes that robust, 

independent oversight of Government policies and private bodies is 

fundamental to the safeguarding and promotion of human rights in Ireland.   
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The Commission was of the view that one of the main human rights 

challenges arising from the Bill concerns the independence of the LSRA.  

The Commission stated that lawyers should not be directly regulated by 

Government, and that the independence of the legal profession is necessary 

to ensure the independence of the judiciary.  It also noted that, “the freedom 

and independence of lawyers to act without fear or favour on behalf of their 

clients is one of the cornerstones of a properly functioning democratic 

state”.
128

  The Commission raised concerns regarding the manner of 

appointment to the LSRA, which essentially lies in the hands of the Minister 

for Justice, Equality and Defence.  It expressed concern that the Ministerial 

powers contained in the Bill are not in accordance with international best 

practice for the establishment of independent state institutions.
129

  The 

Commission also called for changes in the functioning of the LSRA, in 

particular with regard to its duty to report to the Minister and the need to 

obtain Ministerial consent in respect of its activities.
130

  This should be 

altered so that the LSRA has a duty to submit reports to the Government, 

such reports being instigated at its own volition, rather than at the request of 

the Minister.  It also recommended that safeguards should be included in the 

Bill to prevent the unnecessary compromising of solicitor-client 

confidentiality, and to ensure that any such breaches are minimal and 

directly proportional to the purpose of the investigation.  It recommended 

that the Bill, along with the Civil Legal Aid Act 1995 and regulations made 

under it, should be reviewed and that any unnecessary exclusions for 

eligibility to Legal Aid should be removed.  Finally, it recommended that 

following O’Donoghue, the Legal Aid Board should be adequately funded 

in order to avoid significant waiting lists for Aid.
131
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5.5 Minister Shatter’s Response to Critics of the LSRB 2011 
 

Mr Shatter took the opportunity to respond to criticisms of the LSRB 2011 

at the LSI Annual Conference on 14th April 2012, and indicated the areas of 

the Bill in relation to which he was willing to contemplate amendment.
132

  

In particular, he undertook to review provisions which required Ministerial 

approval for the appointment of members of the LSRA and in relation to its 

functioning.  The Minister declared that upon reflection, these provisions 

were unnecessary and that the Bill would be amended accordingly.  

However he also defended the Bill’s impact upon the independence of the 

profession by pointing to the provisions in section 9 (4) (e) of the Bill which 

require the LSRA to encourage an independent, strong and effective legal 

profession, and he noted that the LSRA will promote and maintain 

professional principles including the requirement that legal professionals 

shall act with independence and integrity.
133

 

 

In a second speech given at the Conference on ‘Regulatory Reform for a 21
st
 

Century Legal Profession’ in Dublin, on 6
th

 July 2012, the Minister 

responded to further criticisms of the Bill, focusing particularly upon 

objections to the introduction of  MDPs. The Minister identified some of the 

possible benefits of MDPs, including the potential for a larger clientele for 

such practices, which may be achieved by linking up with the existing client 

bases of other professional services providers, such as accountants or 

insurance providers.
134

  MDPs may also facilitate wider access to financial 

investment, liquidity or debt equity in order to enhance the viability of legal 

practices and to assist with business growth both nationally and 

internationally.  The establishment of MDPs would also permit various 

professional service providers to spread the risks inherent in establishing 
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and maintaining a viable practice.  They would allow for greater operational 

flexibility within groups of professional practices, and would provide more 

attractive and plentiful service options for consumers by means of 

‘synergies’ which would develop between both lawyers and non-legal 

service providers in areas including insurance, accounting and finance.  

MDPs would create new opportunities for legal professionals whose current 

outlooks are inhibited by the existing range of possible business structures.  

Minister Shatter argued strongly in favour of the introduction of MDPs as 

follows: 

 

What is being proposed is an alternative structure in which legal services can be 

provided using the innovative business techniques now in play, with greater 

competitiveness and in support of early economic national recovery.
135

 

 

The Minister also pointed out that there will be a process of public 

consultation and evaluation prior to the introduction of new service delivery 

models and the outcome of this will shape the regulations and codes of 

practice which are subsequently introduced.
136

  He emphasized that the Bill 

would not impede lawyers in the fulfilment of their duties as officers of the 

court, in safeguarding the proper administration of justice and ensuring that 

their clients receive a fair trial.  Lawyers will continue to freely provide 

services to clients of their own choosing without suffering executive control 

or pressure.  They will also continue to uphold the rights of clients in 

accordance with the Constitution and will be free to sue the state through 

both national and international courts, without fear of executive disapproval. 

5.6 Amendments to the LSRB 2011 
 

On the 13
th

 July 2013 a list of seventy-five proposed amendments to Parts 1 

and 2 of the LSRB 2011 was published by the Select Committee on Justice, 

Defence and Equality.
137

  The first thirty-five of the amendments were 

                                                 
135

 Ibid 5 
136

 LSRB 2011 s 75 
137

 The Select Committee list of LSRB 2011 amendments is available at: 

<http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-

dscn.pdf> Accessed 14th August 2013 
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considered by the Select Committee on the 17
th

 July 2013.
138

  Seventeen of 

these amendments were proposed by the Minister for Justice, and all of 

these were accepted by the Select Committee.  The most notable of the 

Minister’s amendments were as follows: 

 

 The definition of ‘lay person’ should be altered to include solicitors 

and barristers who have not practised for a period of five years prior 

to their appointment by the LSRA.
139

  

 The LPDT should not be empowered to include incidental, 

supplementary and consequential provisions in regulations or orders 

made by the LSRA.
140

  

 LSRA members should be appointed by the Government following a 

resolution in favour by both Houses of the Oireachtas.
141

  

 The diversity of the bodies which are responsible for the nomination 

of lay members of the LSRA should be increased, to allow the 

Citizens Information Board, the Consumers’ Association and FLAC 

to participate in the nomination process. 

 

Some of the proposed amendments which were not accepted by the Select 

Committee in July 2013 were as follows: 

 

 The LSRA should consist of thirteen rather than eleven members 

 The Government should not have the power to remove a member of 

the LSRA where this appears to the Government to be necessary for 

the effective performance of the functions of the Authority.
142

  

 The Government’s role in the election of lay members of the LSRA 

should be transferred to the President of the High Court.
143

  

                                                 
138

 Details of the Select Committee Debate of 17
th

 July 2013 are available at: 

<http://oireachtasdebates.ie/Debates%20Authoring/WebAttachments.nsf/%28$vLookupBy

ConstructedKey/%29Committees~20130717~JUS/$File/Daily%20Book%20Unrevised.pdf

?openelement> Accessed 11
th

 August 2013 
139

 The previous definition in section 2 (1) of the Bill defined a lay person as a person who 

is not and never was a practising solicitor or barrister. 
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 Amendment of LSRB 2011 s 3 (1) 
141

 Amendment of LSRB 2011 s 8 (2) 
142

 Amendment of LSRB 2011 s 8 (12) (d) 
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 Amendment of LSRB 2011 s 8 (2) 

http://oireachtasdebates.ie/Debates%20Authoring/WebAttachments.nsf/%28$vLookupByConstructedKey/%29Committees~20130717~JUS/$File/Daily%20Book%20Unrevised.pdf?openelement
http://oireachtasdebates.ie/Debates%20Authoring/WebAttachments.nsf/%28$vLookupByConstructedKey/%29Committees~20130717~JUS/$File/Daily%20Book%20Unrevised.pdf?openelement
http://oireachtasdebates.ie/Debates%20Authoring/WebAttachments.nsf/%28$vLookupByConstructedKey/%29Committees~20130717~JUS/$File/Daily%20Book%20Unrevised.pdf?openelement


Chapter 5: The Legal Services Regulation Bill 2011 

312 

 

 The professional principle requiring legal practitioners to act in a 

client’s best interests should be subject to the proviso ‘except where 

that conflicts with a paramount interest in the proper and effective 

administration of justice’.
144

  

 

Amendments to be considered following the resumption of the Dail in 

September 2013 include the following: 

 

 The removal of the Minister for Justice’s powers over the LSRA’s 

ability to either appoint consultants or make contracts. 

 The LSRA’s Strategic Plan should be submitted either to the 

Oireachtas Joint Committee on Justice, Defence and Equality 

(OJCJDE) or to any other Oireachtas Committee rather than to the 

Minister for Justice. 

 The Annual, and other Reports, which are prepared by the LSRA 

should be made available to either the Oireachtas or the OJCJDE 

rather than to the Minister for Justice, and should include such 

matters which those bodies, rather than the Minister, may direct. 

 The Minister for Justice’s power in relation to the publication, 

amendment and revocation of professional codes of practice should 

be removed. 

 The Minister’s role in respect of the following matters should be 

removed: 

o the appointment and activities of the Chief Executive  

o the LSRA’s power to designate the Chief Executive’s duties 

as it considers appropriate 

o the appointment of LSRA staff 

 The LSRA should be permitted to appoint members of the BCI and 

the LSI’s existing administrative staff where they have the requisite 

qualifications. 

 There should be no requirement for the submission of reports to the 

Minister for Justice regarding the following matters:  

                                                 
144
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o the admission policies of the legal professions  

o the education and training of legal practitioners  

o the unification of the solicitors’ and barristers’ branches of 

the profession   

o the creation of a conveyancing profession  

o any other matters as specified by the Minister. 

 

At the time of writing, the Regulatory Impact Assessment for the Bill 

remains to be published.   

5.7 Further Suggested Amendments to the LSRB 2011 
 

Following the above consideration of the response of various stakeholders 

to the publication of the LSRB 2011, the discussion in Chapter 3 of the 

problems with the current regulation of the legal profession and the 

comparative perspectives from other jurisdictions in Chapter 4, further 

suggestions for the amendment of the LSRB 2011 may be made.  

 

The suggestion from Noeline Blackwell from FLAC that the Bill should be 

amended to include provisions for both protective costs orders and multi-

party actions should be acted upon as such amendments would go some way 

towards allowing greater access to justice for citizens who may lack 

resources to initiate litigation in the absence of such measures.
145

  These 

amendments would also facilitate litigation in matters of public interest.  

FLAC has argued that hearings of the Legal Costs Adjudicators should be 

held in public, and it is proposed herein that the Bill should be amended 

accordingly in that regard.
146

  The Bill should also be amended to 

incorporate the proposal from FLAC for the establishment of legal co-

operatives. 

 

                                                 
145

 Protective costs orders allow a court to depart from the usual rule whereby ‘costs follow 

the event’ which results in a losing party paying the costs of the successful party, and which 

may have a chilling effect on public interest litigation.   
146

 An exception to the amendment requiring disputed fee adjudications to be in public 

should be made where the dispute concerns an in camera case. 
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Further amendment should take account of the view of The Fair Trade 

Commission Report of 1990 in relation to the patents of precedence system, 

the removal of which it concludes ‘is unlikely to have a significant negative 

impact on the legal system’.
147

  Accordingly, the Bill should include a 

provision which rather than extending the granting of patents of precedence 

to solicitors, brings this system to an end, thereby removing the archaic 

distinction between Junior and Senior Counsel which arguably contributes 

nothing whatever to the quality of legal services provided by the BCI.  The 

Bill would also benefit from an amendment to allow for the introduction of 

a system of regulatory self-assessment for legal practitioners, to be 

undertaken either by individual practitioners or legal practices, and which is 

similar to that which was introduced in New South Wales for ILPs.  The 

introduction and monitoring of such a system could be overseen by the 

LSRA, and would contribute towards the establishment of codes of best 

practice at the level of individual practices. It would potentially enhance the 

quality of legal service provision and reduce the level of client complaints. 

There is no apparent reason why the demonstrable benefits which have 

flowed from the introduction of the self-assessment regime for ILPs in NSW 

cannot be replicated in Ireland if the system were to be adopted by other 

forms of legal practice business structures, including sole practitioners, 

partnerships and MDPs.   

 

The LSRB 2011 should also be amended to take account of the increasing 

role which lay litigants play in today’s Irish legal system.
148

  The Bill 

provides an opportunity to put the rights of lay litigants, and the 

responsibilities of legal professionals with respect to them on a statutory 

basis.  Such an amendment would aid the administration of justice in cases 

concerning lay litigants and would facilitate them in seeking access to 

justice.  Legal professionals should be obliged to communicate clearly with 

lay litigants and to take all reasonable steps from the outset of a legal 

dispute to ensure that lay opponents are acquainted with the relevant law 

                                                 
147

 Fair Trade Commission Report of Study into Restrictive Practises in the Legal 

Profession (Dublin: Government of Ireland Stationery Office, 1990) is discussed in ch 3 s 

3.2.1  
148

 The role of lay litigants in the Irish legal system is discussed in ch 3 s 3.3.2 
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and legal principles which pertain in the matter at issue.  In the event that 

provision is made in the Bill for the introduction of regulatory self-

assessment procedures for legal professionals, these should include a 

protocol for communicating effectively with lay litigants. It would also be 

desirable to amend the Bill to explicitly acknowledge the right of a lay 

litigant to bring his/her own case before the Legal Practitioners Disciplinary 

Tribunal, and to confirm that the authority to bring such a case is not 

confined to either the LSRA or to persons appointed by the Authority.
149

  

The recent amendment to the Bill which alters the definition of ‘lay person’ 

is to be regretted, as this creates the possibility that the lay input to the 

LSRA will be ‘hijacked’ by former members of the legal profession, who 

will not bring the perspective of a non-legal practitioner to the working of 

the Authority.
150

 

 

Following the investigation of solicitors’ professional misconduct which 

was presented in Chapter 3, and in light of its findings, some further 

amendments of the Bill are desirable.  This investigation of one hundred 

cases of professional misconduct was valuable in helping to develop an 

understanding of common patterns of offending behaviour.  However it is 

important to remember that the cases which are heard by the SDT, 

“represent the tip of the proverbial iceberg, the apex of a typical litigation 

pyramid, whose base is the “dark figure” of actual misconduct”.
151

  The 

disciplinary system’s fundamental reliance upon clients to report 

misconduct is partly responsible for this, given that clients often lack the 

requisite skills to identify and respond to misconduct on the part of their 

lawyer or may even benefit from such misconduct.  Lawyers, of course, may 

also complain about professional misconduct on their colleagues’ part, but 

often they may hesitate to do so for many reasons including; ‘indifference, 

complicity, material advantage, and a disinclination to encourage other 

lawyers to complain – perhaps about them’.
152
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 LSRB 2011 s 55   
150

 Amendment of LSRB 2011 s 2 (1). See ch 5 s 5.6 for further details in relation to this 

amendment. 
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In order to enhance our understanding of solicitors’ professional misconduct 

in its ‘pure’ form, it would be most valuable to examine a random selection 

of solicitors’ files for evidence of misconduct which has not been the 

subject of a complaint by either an individual client or a colleague.  If such 

an examination was possible it would facilitate an entirely new 

understanding of this perennial problem and the possible identification of 

fresh solutions to address it.
153

  Further amendment to the LSRB 2011 

should be made so that the LSRA might explore the costs and benefits of 

such a research programme and report accordingly to the Oireachtas.    

 

Abel has argued that a second opinion from an independent lawyer should 

be routinely available to clients regarding the merits of a course of action 

which is proposed by his/her lawyer and the reasonableness of its likely 

costs.
154

  Whilst this proposal would introduce an added initial cost in the 

provision of legal services, it would also increase the quality of legal service 

provision thereby possibly reducing the overall total cost of service delivery.  

The LSRA should therefore also be required to report to the Oireachtas 

upon the costs and benefits associated with this proposal.  A further 

proposal which Abel made to alleviate the problem of lawyer misconduct 

was that sole practitioners should be outlawed with all lawyers being 

obliged to practice in larger partnership structures.
155

 This reform would 

facilitate and encourage the oversight by colleagues of individual lawyers’ 

practice especially in circumstances where partners bear mutual financial 

responsibility for one another’s professional failures.
156

 Whilst this proposal 

is the most controversial of Abel’s suggestions, if implemented, it has the 

                                                 
153

 This research programme would differ from audits which may occasionally be carried 

out into solicitors’ practices by the LSI, as it would focus only upon researching the nature 

of offending patterns without the possibility of disciplinary procedures being initiated in 

cases where misconduct is identified (except in cases where criminality is involved).  Such 

a research programme would certainly raise ethical issues particularly with regard to client 

confidentiality. 
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R Abel, Lawyers on Trial (FN 151) 514 - 515 
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amended to include this provision (see ch 5 s 5.3.3 for further discussion of this proposed 

amendment to the Bill) 



Chapter 5: The Legal Services Regulation Bill 2011 

317 

 

potential to greatly enhance the quality of legal service provision in 

Ireland.
157

  The Bill should also be amended to require the LSRA to report 

to the Oireachtas on the costs and benefits of this proposal. 

 

Finally, there is one desirable reform of the regulation of the legal 

profession in Ireland which cannot be achieved by means of an amendment 

of the LSRB 2011.  This concerns the inability of a regulatory authority 

such as the LSI to strike practitioners from the register, as a result of the 

Supreme Court ruling in the O’Farrell case.
158

  Indeed given the ruling in 

O’Farrell, it is arguable that the recent decision of the Benchers of the 

HSKI to disbar Patrick Russell was unconstitutional.
159

  A constitutional 

amendment is necessary to empower the appropriate regulatory authority, 

most probably the LPDT with the ability to either strike off or disbar 

practitioners who have been found guilty of either serious professional 

misconduct or criminal behaviour.  The view of the Fair Trade Commission 

in 1990 with regard to the role of the Benchers in the disciplinary process is 

pertinent here.
160

  Given that the decisions of the LPDT will be amenable to 

judicial review and also that an appeal of its decision will lie to the High 

Court, it seems appropriate that the authority to either strike off a solicitor or 

to disbar a barrister should be the prerogative of the Tribunal.  The central 

role of the judiciary in the administration of justice renders it singularly 

unsuitable for making decisions regarding which practitioners should be 

permitted to also play a role in that regard.  As long as the judiciary 

continues to command the ultimate authority concerning who has the right 
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 Sole practitioners feature in an excessive number of professional misconduct cases given 
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to practice law, the Irish legal system is rendered open to the accusation that 

it operates as a type of cosy cartel, a situation which ill serves the needs of a 

modern, equitable and democratic state.   

5.8 Concluding Remarks 
 

This Chapter has focused upon the publication of the LSRB 2011 and its 

role in fulfilling the State’s commitment to the programme of reforms as set 

out in the Memoranda of Understanding which were agreed with the Troika 

in return for the receipt of the bailout funds. The Bill is also the mechanism 

whereby the Government will fulfil its commitments to reform the legal 

sector, as contained in both the National Recovery Plan 2011 – 2014 and the 

Programme for Government 2011 – 2016.  The provisions of the LSRB 

2011 were described in detail, and the reaction of the legal profession and 

other key stakeholders to its contents were considered.  Given the 

considerable objections which were raised to the contents of the Bill by both 

the legal profession and other stakeholders, the Minister has indicated a 

willingness to make significant amendments which are aimed at 

underpinning not only the independence of the legal profession and its 

regulatory body, but also the perception of such independence.  Whilst the 

final form of the Bill remains to be seen, it is hoped that these concessions 

and other amendments to be made in the coming days will go some way 

towards allaying the fears of the Bill’s critics, and to ensuring fundamental 

reform of the legal services sector, for the benefit of both the legal 

profession and also of wider society.   

 

The LSRB 2011 presents an opportunity for Ireland to revolutionise both the 

regulation of its legal profession and the provision of legal services in the 

state.  Having considered the present system of regulating the legal 

profession in Ireland, identified its shortcomings, examined the proposed 

reforms as contained in the Bill and the responses of the legal profession to 

same both nationally and internationally, and having also looked at the 

manner in which the legal profession and the provision of legal services are 

regulated in various other jurisdictions, it may be concluded that the LSRB 

2011 promises to deliver a great deal of what is necessary in order to allow 
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the Irish legal profession to play a real and meaningful part in the modern, 

global, legal services market, and also to play a full and fair part in the 

administration of  Irish justice.  The process of globalization presents its 

share of opportunities and challenges for Ireland both nationally and 

internationally.  Furthermore, the intervention of the Troika in Irish 

economic affairs which was necessitated by Ireland’s monumental failure to 

exercise proper stewardship over our own financial affairs has presented our 

nation with an opportunity to sweep away traditional and outmoded 

methods of conducting our affairs on many levels, and the regulated 

professions have not been spared scrutiny in the course of this ‘spring 

cleaning’ exercise.  Therefore this thesis identifies the dual processes of 

globalization and ‘Troikisation’ as positive, instrumental forces at play in 

shaping tomorrow’s Irish legal services market.  Whilst no rational 

commentator would welcome the necessity for Ireland’s bailout and the 

associated loss of sovereignty, the old adage that ‘every cloud has a silver 

lining’ would appear to hold true, even in these straitened circumstances, if 

Ireland is left a better place following on from the Troika programme of 

reforms, especially for our purposes, from the perspective of regulating the 

legal profession.   

 

When considering the strengths and weaknesses of the LSRB 2011, it is 

pertinent to remember that the status quo with regard to the regulation of 

Ireland’s legal profession is firmly rooted in the past; specifically in the 

period from the fifteenth to the mid twentieth century.  This proposition may 

be justified, given that the Solicitors Act 1954 ordained the LSI with 

immense powers as the front line regulator of its members’ professional 

activities, and also that the BCI and the HSKI have essentially remained as a 

law onto themselves in terms of regulating the practice of barristers over the 

course of the last several centuries.  Whilst the two branches of the legal 

profession in Ireland have resisted regulatory change, albeit with varying 

degrees of conviction, the time has come for Irish citizens to ask ourselves 

whether we wish legal matters to be settled increasingly by lay litigants and 

non-lawyers, or whether we wish the administration of justice to largely 
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remain the prerogative of legal professionals.
161

  The proper administration 

of justice cannot be served in a society where ordinary citizens 

fundamentally lack trust in the legal profession, where they cannot be 

assured of receiving an identifiable service for an agreed price or where the 

costs of legal services are prohibitive for a large sector of society.  The legal 

profession’s neglect of its statutory obligations in accordance with section 

68 of the Solicitors (Amendment) Act 1994, and the ongoing refusal of the 

Bar to provide advice directly to members of the public are both notable in 

that regard.
162

  The question arises as to why ‘the man/woman on the 

‘Dublin [omni]bus’ may be deemed capable of giving informed consent to 

major surgery, and thereby acquiescing with a course of action to be 

undertaken in conjunction with a member of the Royal College of Surgeons 

which may have life-changing consequences, yet he/she is seemingly unable 

to instruct a member of the BCI in order to arrange matters of concern, 

arguably of less importance than the maintenance of his/her bodily 

integrity?  There is no question that members of the BCI have superb 

advocacy skills, but given that they are unwilling to take instruction directly 

from members of the public generally, further convincing argument is 

required in order to justify this position.     

 

Finally, whilst it is tempting to wish to see a speedy enactment of the LSRB 

2011, given the extraordinary extent of the changes which it heralds for both 

the legal profession and consumers of legal services alike, it is essential that 

the Bill is subjected to thorough scrutiny and debate prior to its enactment.  

Its future progress through the Oireachtas will be closely monitored.  

 

 

 

 

                                                 
161

 The recourse to non-lawyers to settle disputes was graphically illustrated by Mick 

Wallace TD, and his threat to settle a dispute about a business debt with the assistance of a 
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 Section 68 of the Solicitors (Amendment) Act 1994 requires a solicitor to provide a 

client with particulars in writing concerning what charges will be incurred in the course of a 
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CONCLUSION 
 

 

 

This study of the regulation of the legal profession in Ireland has revealed 

the present regulatory framework to be archaic, complex and unfit for the 

following purposes: 

 Providing high quality legal services at a reasonable price 

 Furthering the administration of justice 

 Promoting and protecting the rule of law 

Whereas the regulation of the solicitors’ profession has changed little in the 

course of the last sixty years since the enactment of the Solicitors Act 1954, 

the regulation of the bar today is eerily similar to the regime of 1792, when 

the HSKI received its Royal Charter.  Since then, it has remained faithful to 

its motto of nolumus mutandi.  The international dimension of the 

regulatory regime is equally complex, and there is evidence to suggest that 

many lawyers are not adequately acquainted with their responsibilities, at 

least as far as the international anti-corruption regulatory framework is 

concerned.
1
   

 

The present regulatory framework lacks a discernable rationale, beyond 

facilitation of the profession’s self-regulatory agenda, adherence to which 

has served the interests of the profession rather than those of the public.  An 

economic analysis of the current self-regulatory regime reveals the many 

failings which are associated with that model, and a series of reports which 

have been commissioned over the course of the last twenty years have also 

documented a catalogue of problems associated with self-regulation.  The 

rise of the lay litigant further illustrates the problems inherent in the 

regulatory status quo.  The present system largely responds only to 

regulatory breaches ex post, and is ill equipped to address the problem of 

breaches ex ante, thereby losing the opportunity to prevent the occurrence of 

                                                 
1
 The IBA Survey, ‘Anti-Corruption Strategy for the Legal Profession: Risks and Threats of 

Corruption in the Legal Profession (2010) is available at: 

<http://www.oecd.org/investment/briberyininternatioanalbusiness/46137847.pdf> Accessed 

28
th
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breaches and to secure consequential benefits for the profession and clients 

alike.  The present system also fails to distinguish between the differing 

needs of private and organisational clients, contrary to the recommendations 

of the European Commission.  Nor does it comply with the OECD Guiding 

Principles for Regulatory Quality and Performance.
2
   

 

A comparison between the Irish regulatory regime and those which pertain 

in other jurisdictions has been valuable in identifying what changes ought to 

be made to the current Irish framework.  The English and Australian 

experience of ABSs suggests that the deregulation of business structures for 

legal practices brings new opportunities for both practitioners and clients.  

An examination of the regulation of the legal professions in Greece and 

Portugal reveals that these countries are in a process of transition, as they 

implement the programmes of structural reforms which were agreed with 

the Troika in return for their bailout funds.  The legal professions in these 

countries are being subjected to the same experiment which the Troika is 

carrying out upon the Irish profession, the outcome of which is, as yet, 

unclear.   

 

An examination of the provisions of the LSRB 2011 suggests that the Bill, if 

enacted, will go a considerable way towards rectifying many of the 

problems associated with the existing regulatory regime. However the 

Minister’s failure thus far to publish a Regulatory Impact Analysis is 

unfortunate, and has impeded a more comprehensive analysis of the Bill’s 

provisions and their likely effect upon the provision of legal services.  The 

process of amending the Bill has not been concluded, and for now, a degree 

of caution must be observed regarding the form of the final legislation.  

Many of the published amendments would appear to address the criticisms 

of key stakeholders regarding the independence of the LSRA, and are aimed 

at removing the role of the Minister for Justice in the appointment and 

                                                 
2
 EU Commission.  Communication from the Commission to the Council, the European 

Parliament, the European Economic and Social Committee and the Committee of the 

Regions ‘Professional Services – Scope for More Reform’ 5
th

 Sept 2005. COM (2005) 405 

para 30; OECD ‘Guiding Principles for Regulatory Quality and Performance’ (OECD, 

2005).  Cited by L Terry et al, ‘Adopting Regulatory Objectives for the Legal Profession’ 

(2012) 80 (6) Fordham Law Review 2685 – 3093; 2689 
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activities of the Authority.  However, the dilution of the role of lay persons 

in the Authority which has been achieved through the alteration of the 

definition of lay person in the Bill is of concern, and suggests that the 

professions have succeeded in a degree of regulatory capture in this regard.
3
   

 

The recommendations for further amendment of the Bill which are indicated 

on foot of this research are as follows: 

 

 To provide for the making of protective costs orders, the issuance of 

multi-party actions and the establishment of legal co-operatives.
4
 

 To provide for the discontinuance of the patents of precedence 

system rather than its extension to include solicitors.
5
 

 To provide for the protection of the rights of lay litigants within the 

legal system, and to explicitly identify the responsibilities of legal 

professionals with regard to them. 

 To provide for the conduct of a research project into the professional 

misconduct of legal practitioners.  This should include the inspection 

of files which have not been the subject of a complaint from a client, 

a fellow legal professional or a member of the judiciary. 

 To provide for the conduct of a research project into the desirability 

of establishing a two tier regulatory framework which is sensitive to 

the differing needs of the private and corporate sectors. 

 To provide for the conduct of research into the desirability of 

making a second opinion routinely available to clients regarding the 

merits of the particular course of action which is proposed by a 

lawyer.  The second opinion would include a cost-benefit analysis of 

                                                 
3
The Select Committee list of LSRB 2011 amendments is available at: 

<http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-

dscn.pdf Accessed 14th August 2013>.  In section 2 (1) of the Bill, the definition of ‘lay 

person’ will be altered to include solicitors and barristers who have not practised for a 

period of five years prior to their appointment by the LSRA.  This replaces the previous 

definition of a lay person in the Bill when firstly published as being a person who is not and 

never was a practising solicitor or barrister.  The LSI has indicated that it did not seek 

amendment of the Bill in this regard. (Interview with Mr Ken Murphy, Director General, 

LSI, Blackhall Place, Dublin. 13
th

 September 2013) 
4
 FLAC, ‘Submission on the Legal Services Bill’ February 2012. 1.  Available at:  

<http://www.flac.ie/download/pdf/20120220130320.pdf> Accessed 11
th

 Aug 2013 
5
 LSRB 2011 Part 11 

http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-dscn.pdf%20Accessed%2014th%20August%202013
http://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2011/5811/b5811d-dscn.pdf%20Accessed%2014th%20August%202013
http://www.flac.ie/download/pdf/20120220130320.pdf
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the original lawyer’s suggested course of conduct, a consideration of 

its reasonableness and the likely costs which its adoption would 

incur.
6
 

 To provide for the conduct of research into the costs and benefits of 

prohibiting sole practitioners from practice, in order to facilitate and 

encourage the oversight of legal practitioners by their peers.
7
 

 To provide for the introduction of appropriate business management 

systems.
8
 

 To provide for the introduction of a cause of action arising from the 

ineffective assistance of counsel in both civil and criminal matters 

 

Following the enactment of the LSRB 2011, there should be a referendum in 

order to secure a constitutional amendment to empower the LPDT to strike 

off, or disbar, practitioners who have been found guilty of either serious 

professional misconduct or criminality. 

 

This research supports the conclusion that the regulation of the legal 

profession in Ireland, and in other bailed-out nations, is undergoing a 

paradigm shift.  National and self-regulatory mechanisms are being replaced 

by the imposition of ‘liberalising’ frameworks, which have been constructed 

by non-elected, international agencies, in the form of the Troika.  A recent 

poll suggests that there is considerable public confusion about the bodies 

comprising the Troika: 

 

As Ireland edges closer to leaving the bailout, some residents still do not know 

who our benefactors were.  A survey by Behaviour and Attitudes for The Sunday 

Times has found 4% of the population think Anglo Irish Bank was amongst the 

institutions funding Ireland’s economic safety net.  Asked to name the three 

members of the bailout Troika, only one in twenty adults (5%) knew they were the 

International Monetary Fund, the European Central Bank and the European Union 

(sic).  One in four respondents was able to name one of the institutions, but 60% 

                                                 
6
R Abel, Lawyers on Trial: Understanding Ethical Misconduct (OUP 2011) 514 - 515 

7
 Ibid 525 

8
 These would be be similar to those which were introduced in New South Wales in 

accordance with The New South Wales Legal Profession Act 2004 ss 140 & 168. 
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could not name any.  Some 6% thought NAMA was part of the Troika, another 8% 

thought The Allied Irish Bank was involved, and 7% answered Bank of Ireland’.
9
 

 

The ignorance surrounding the Troika’s identity is concerning, given its 

widespread influence in recent years upon the government of Ireland, and it 

contributes to a perception of democratic deficiency here and also, most 

probably, in other bailed out states.  The government might usefully 

consider doing more to promote public awareness of the positive changes 

for society which have flowed from the Troikaisation process.  The process 

of globalization also offers new possibilities of growth for Ireland’s legal 

services sector, and the implementation of the reforms contained in the 

LSRB 2011 will put Ireland in a stronger position to exploit such new 

opportunities. 

 

One of the most concerning facts to emerge from this research is the manner 

in which the HSKI conducts itself insofar as it purports to ‘regulate’ the 

occurrence of professional misconduct in the barristers’ branch of the legal 

profession.  The evidence suggests a policy of ‘non-regulation’, the effect of 

which appears to positively undermine the efforts of the BPCT and the 

BPCAB to secure a satisfactory and timely conclusion of matters for 

complainants.  The refusal of the HSKI to make available a copy of its 

General Rules to facilitate this research is disappointing, not least, given the 

contents of the Rule 2 of the General Rules of the HSKI: 

 

(2) The main objects of the Society shall be: 

(i) the promotion and advancement of learning in the law
10

 

 

In refusing to make its Rules available, the HSKI has effectively obstructed 

this research project, a stance which is in marked contrast to its stated object 

of the ‘promotion and advancement of learning in the law’.   The conclusion 

must be drawn that the HSKI, by virtue of both its conduct and its motto, 

continues to commit itself to arcane and secret practises which are 

                                                 
9
 S O’Brien, ‘Troika is IMF, ECB and , er, Anglo?’ The Sunday Times 30

th
 June 2013 

10
 General Rules of The Honorable Society of King’s Inns (2009) Rule 2 (i).  (This version 

of the Rules was most kindly provided to the author upon condition of anonymity) 
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singularly inappropriate in the functioning of a modern legal system in an 

open and democratic state.  However, the approach of barristers to the 

modernisation of the regulatory framework has been in marked contrast to 

that of solicitors.  Notwithstanding its initial reservations, the LSI has 

generally responded positively to the prospect of change.   

 

With the Troika’s encouragement, Minister Shatter is set to make a historic 

contribution towards the attainment of a modern Irish democracy, if he 

succeeds with the enactment of the LSRB 2011.  This promises to bring 

much needed openness and accountability to the regulation of what is, for 

now at least, one of the most influential professions.  
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APPENDIX 1: THE ORIGINS OF IRELAND’S ECONOMIC 
CRISIS1 
 

1.0 The Unholy Trinity Hypothesis 
 

It is proposed herein that Ireland’s economic demise was brought about by 

the combined activities of three groups of social actors – an Unholy Trinity 

consisting of bankers, property developers and lawyers.  Lawyers have, to 

considerable effect, vociferously denied their role in the economic 

catastrophe which has engulfed Ireland.  They have almost completely 

avoided concerted scrutiny in this regard in both the popular media and also 

the academic literature.
2
  The argument in support of the ‘Unholy Trinity 

Hypothesis’ commences with the simple observation that lawyers have a 

monopoly in relation to the provision of conveyancing services in Ireland, 

and as such, they had a central role in every property transaction which 

occurred in Ireland throughout the notorious ‘Celtic Tiger’ years.
3
  As every 

law student learns early in their legal studies, along with rights come 

responsibilities, and where rights are exclusive in a particular domain, so 

must the responsibilities be similarly exclusive.  In order to understand the 

origins and development of Ireland’s economic catastrophe it is necessary to 

consider the ‘contributions’ of each of these actors to the development of 

both the banking crisis and the property crash.  Examining the role of these 

three groups of social actors reveals the interconnectedness of their 

activities and shows how their combined activities contributed to the ‘lethal 

                                                 
1
 This is an extract from the author’s paper entitled ‘The Legal Profession in Troikaland: 

Before and After the Irish Bailout’. The paper which was presented in May 2013 at the 

LSA Conference in Boston is available at: <http://ssrn.com/abstract=2262083>  Accessed 

1
st
 July 2013 

2
G Doherty, ‘No Shortage of Challenges’ (May 2010) 104 (4) LSG.  The LSI has been 

vociferous in rejecting any suggestion that the legal profession had any role whatever in the 

events which culminated in the banking crisis and subsequent Troika Bailout.   
3
 The term ‘Celtic Tiger’ was firstly coined by the UK economist Kevin Gardiner in order 

to describe the economic boom in Ireland between 1995 and 2008. Finfacts Ireland ‘The 

UK Economist who coined the term “Celtic Tiger”’.  

<http://www.finfacts.com/celtictigereconomyIreland.htm>  Accessed 14
th

 Mar 2013. 

http://ssrn.com/abstract=2262083
http://www.finfacts.com/celtictigereconomyIreland.htm
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cocktail of events’ which ultimately brought down the Celtic Tiger.
4
  The 

case study of Michael Lynn below also illustrates the relationship between 

lawyers, property developers and bankers, and the devastating effect of their 

combined activities for Irish society.   

1.1 Bankers  
 

The development of the Irish banking crisis has been attributed by some to 

turbulence in the global financial markets in recent years as evidenced by 

the collapse of the Lehmann Brothers’ Bank in 2008, the difficulties caused 

by the American sub-prime mortgage market and the demise of Iceland’s 

economy.  However this ‘global contamination theory’ of Ireland’s 

economic difficulties was not supported by a series of reports which were 

commissioned by the Irish Government in the wake of the banking crisis.
5
  

Whilst these reports acknowledge the role of international factors, they 

conclude that domestic factors were paramount in the development of the 

Irish economic collapse.  As Regling and Watson have described it, the 

banking crisis arose as a consequence of, ‘a plain vanilla property bubble, 

compounded by exceptional concentrations of lending for purposes related 

to property, and most notably commercial property’.
6
  The growth in 

property-related lending resulted in a grave over-exposure to property loans 

                                                 
4
 A Neary & F O’Toole, ‘The Blueprint Report: A Review of the Legal Profession in 

Ireland and a Vision for Irish Law Firms’ (Anne Neary Consulations, 2011) 8 – 9.  Neary 

and O’Toole used the phrase ‘a lethal cocktail of events’ to refer to the series of events 

which culminated in the collapse of the Solicitors Mutual Defence Fund (SMDF), a leading 

provider of Professional Indemnity Insurance for Solicitors in 2011, as a result of 

overexposure to conveyancing claims.  The lethal cocktail of events included the certificate 

of title system, exposure to large volumes of commercial property transactions in the 

conveyancing market and a departure by banks from traditional lending criteria.   
5
 K Regling  and M Watson Preliminary Report on the Sources of Ireland’s Banking Crisis 

(2010).   Dublin, Government Publications Office.  

<http://www.bankingenquiry.gov.ie/Preliminary%20Report%20into%20Ireland’s%20Bank

ing%20Crisis%2031/%20May%202010.pdf>  Accessed 27
th

 Oct 2012.  P Honohan,  The 

Irish Banking Crisis: Regulatory and Financial Stability Policy 2003 – 2008: A Report to 

the Minister for Finance from the Governor of the Central Bank Central Bank, Dublin 

(May 2010). 

<http://www.bankingenquiry.gov.ie/The%20Irish%20Banking%20Crisis%20Regulatory%

20and%20Financial%20Stability%20Policy%202003-2008.pdf>  Accessed 27
th

 Oct 2012.  

P Nyberg,  Misjudging Risk: Causes of the Systemic Banking Crisis in Ireland: Report of 

the Commission of Investigation into the Banking Sector in Ireland (2011).  Dublin.    

<http://www.bankingenquiry.gov.ie/Documents/Misjudging%20Risk%20-

%20Causes%20of%20the%20Systemic%20Banking%20Crisis%20in%20Ireland.pdf> 

Accessed 27
th

 Oct 2012   
6
Ibid.  Regling & Watson 5 – 6. 

http://www.bankingenquiry.gov.ie/Preliminary%20Report%20into%20Ireland's%20Banking%20Crisis%2031/%20May%202010.pdf
http://www.bankingenquiry.gov.ie/Preliminary%20Report%20into%20Ireland's%20Banking%20Crisis%2031/%20May%202010.pdf
http://www.bankingenquiry.gov.ie/The%20Irish%20Banking%20Crisis%20Regulatory%20and%20Financial%20Stability%20Policy%202003-2008.pdf
http://www.bankingenquiry.gov.ie/The%20Irish%20Banking%20Crisis%20Regulatory%20and%20Financial%20Stability%20Policy%202003-2008.pdf
http://www.bankingenquiry.gov.ie/Documents/Misjudging%20Risk%20-%20Causes%20of%20the%20Systemic%20Banking%20Crisis%20in%20Ireland.pdf
http://www.bankingenquiry.gov.ie/Documents/Misjudging%20Risk%20-%20Causes%20of%20the%20Systemic%20Banking%20Crisis%20in%20Ireland.pdf
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in financial institutions in the years preceding the collapse.  Whilst Kelly 

has acknowledged that ‘the proximate cause of the boom and bust in Ireland 

is well known: construction’, he has argued that the construction boom was 

fuelled by another boom, that in bank lending.
7
  There was also a growing 

trend towards the adoption of neo-liberal policies, which facilitated the 

replacement of the ‘old school’, interventionist, paternalistic financial 

regulatory model with a ‘growth-friendly’, light touch approach which was 

supposedly more attractive to international financial capital.
8
  There was a 

growing international call which found favour in Ireland to alleviate the 

regulatory burden that resulted in a shift of responsibility for regulatory 

matters from the state to financial institutions.  After all, so the theory went, 

risk modelling had improved, and the ‘experts’ in the financial sector could 

bring to bear their knowledge of innovative financial instruments to meet 

the challenges of international market conditions.
9
  The end result of this 

political strategy was the complete abandonment of any effective regulatory 

oversight from the supposedly responsible authorities.
10

  Honohan has 

summarised the problem as follows:  

 

By relying excessively on a regulatory philosophy emphasising process over 

outcomes, supervisory practice focused on verifying governance and risk 

management models rather than attempting an independent assessment of risk, 

whether on a line-by-line or whole-of-institution basis. This approach involved a 

degree of complacency about the likely performance of well-governed banks that 

proved unwarranted.  It was not just a question of emphasising principles over 

rules, it was the degree of trust that well-governed banks could be relied upon to 

remain safe and sound.
11

   

 

                                                 
7
 M Kelly, ‘The Irish Credit Bubble’ (2009) UCD Centre for Economic Research Working 

Paper Series 2009 WP09/32. 1 
8
 G Taylor, ‘Risk and Financial Armageddon in Ireland: The Politics of the Galway Tent’ 

(2011) 82 (4) The Political Quarterly Review 596 – 597 
9
 Ibid 597 

10
 Ireland adopted a hybrid financial regulatory authority comprising of both The Central 

Bank of Ireland the Financial Services Authority of Ireland (CBIFSA).  This consisted of a 

monetary authority which was responsible for functions related to the European Central 

Bank and the Financial Services Regulatory Authority which was responsible for the 

regulation of financial and insurance services, and also for consumer protection.   
11

 P Honohan The Irish Banking Crisis (FN 5) 8  
11

 Ibid 22 
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In seeking to identify the causes of the banking collapse, Honohan has also 

cited a deferential attitude on the part of the Financial Regulator towards the 

banks, the state’s failure to properly resource banking supervision, a neglect 

of quantitative assessment measures with regard to regulatory strategy and a 

failure to accumulate sufficient capital in the face of increased property-

related risks.
12

  As Honohan has noted, there was a significant degree of 

‘regulatory capture’ in the circumstances.
13

   

 

The lack of any meaningful regulatory enforcement regime in the Irish 

financial sector during this period contributed to the development of a 

highly dysfunctional banking system.  From the outset of his appointment in 

February 2006, the Chief Executive of the Financial Services Regulatory 

Authority Patrick Neary made it clear that he was an advocate of the light 

touch regulatory approach, and stated that, ‘we will seek to implement the 

rules to the minimum extent necessary’.
14

  As late as March 2008, Mr Neary 

was still promoting the ‘collaborative’ approach to regulation: 

 

[T]he development of the Irish financial services industry over the past twenty 

years has been a great success story ... [W]e believe in an open and collaborative 

style [of regulation] to help us respond to issues in the best interests of consumers 

and investors, while maintaining sound and profitable businesses and markets’.
15

   

 

This statement was made less than six months before the state found it 

necessary to give the Bank Debt Guarantee in September 2008, and less 

than two weeks following this speech, the Anglo Irish Bank (Anglo) share 

price fell 18% over the course of one week, due to concerns over its 

exposure to the property sector.
16

   

 

 

                                                 
12

 Ibid 9 – 12. 
13

 Ibid 9 
14

 The FSRA was subsequently referred to as the Financial Regulator 
15

 P Neary, ‘IFSC 2.0 Conference – The Next Phase’ 5
th

 Mar 2008 UCD.   

<http://www.centralbank.ie/press-area/speeches/Documents/05%20March%202008%20-

%20%20Address%20by%20Patrick%20Neary%20to%20IFSC%202.0%20Conference%20

-%20The%20Next%20Phase%20.pdf> Accessed 28
th

 Oct 2012 
16

 P Nyberg Misjudging Risk (FN 5) 151 

http://www.centralbank.ie/press-area/speeches/Documents/05%20March%202008%20-%20%20Address%20by%20Patrick%20Neary%20to%20IFSC%202.0%20Conference%20-%20The%20Next%20Phase%20.pdf
http://www.centralbank.ie/press-area/speeches/Documents/05%20March%202008%20-%20%20Address%20by%20Patrick%20Neary%20to%20IFSC%202.0%20Conference%20-%20The%20Next%20Phase%20.pdf
http://www.centralbank.ie/press-area/speeches/Documents/05%20March%202008%20-%20%20Address%20by%20Patrick%20Neary%20to%20IFSC%202.0%20Conference%20-%20The%20Next%20Phase%20.pdf
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1.2 Property Developers 
 

There were several factors which led to the development of Ireland’s ‘plain 

vanilla property bubble’.  Regling and Watson have observed that there was 

a marked, three-fold concentration in the assets purchased with the loans 

made available by financial institutions during the Celtic Tiger years: 

 

 It [the asset concentration] featured loans to the property sector in general; loans 

to commercial property specifically; and within this latter group, development 

loans to interests associated with a limited number of key developers of 

commercial property.  In this respect Ireland stands out.
17

 

 

At the height of the building boom, just twenty-five individuals controlled 

over 50% of all building land in North County Dublin, a dominance which 

enabled them to manipulate the market and force up prices.
18

  The 

commercial property sector included not just properties to be used for 

commercial purposes.  It also included newly constructed residential units 

built for rental purposes, and construction projects consisting of multiple 

units.  In 2006 over 75% of loans at the Anglo Irish Bank (Anglo) were 

made available for property construction, with other institutions having 

similarly high exposures to the sector.
19

  The growing exposure of financial 

institutions to the property market at a time of rapidly increasing property 

prices increased the risk of a property crash, a probability which was 

exacerbated by the increased availability of loan-to-value loans.  These 

linked the sum loaned to the value of the asset being acquired rather than the 

borrower’s ability to repay.  This practice was not in accordance with the 

prudent assessment of risks associated with future property price trends.  

The property boom saw an increase in the housing stock of 76.7% between 

                                                 
17

 K Regling & M Watson, Preliminary Report (FN 5) 31.  In the Irish Nationwide Building 

Society’s commercial loan book, 51% of borrowings were made available to just 25 

individuals – its “top” customers. Houses of the Oireachtas Committee of Public Accounts 

(PAC) Report on the Crisis in the Domestic Banking Sector: A Preliminary Analysis and a 

Framework for a Banking Enquiry (July 2012) 40 
18

 F O’Toole, Ship of Fools: How Stupidity and Corruption Sank the Celtic Tiger (London: 

Faber & Faber) in B Clarke and N Hardiman, ‘Crisis in the Irish Banking System’ (2012) 

UCD Working Papers in Law, Criminology and Socio-Legal Studies.  Research Paper No 

2/2012 34.  Available at:  <http://ssrn.com/abstract=2008302>  Accessed 26
th

 Oct 2012 
19

 K Regling & M Watson, Preliminary Report (FN 5) 32 

http://ssrn.com/abstract=2008302
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1991 and 2011, excluding replacement stock.
20

  The neo-liberal agenda 

which favoured a light touch regulatory approach was not confined to the 

financial sector; the regulation of the property market also was shaped by a 

laissez-faire, non-interventionist philosophy.  This marked a departure from 

social and affordable housing policies which had required property 

developers to allocate 20% of new stock for such purposes.  The new 

regulatory regime permitted developers to take control of quality and 

standards through a system of self-certification.
21

  The objective of balanced 

spatial development was abandoned, as tax relief for construction served to 

utterly undermine it.
22

  The continual oversupply of housing proceeded until 

2009, notwithstanding the fact that the 2006 census indicated that almost 

250,000 housing units, excluding holiday properties were vacant.  Almost 

another 250,000 were built before the end of 2009.
23

   

 

The elite group of property developers who dominated Ireland’s ‘cement 

economy’ in the early years of the twenty-first century were the nouveau 

riche who gained their wealth with remarkable speed.
24

  There were 

persistent allegations of corruption associated with the planning process 

during these years which have been well documented as property developers 

lavished bribes upon local authority councillors in return for favourable land 

zoning decisions.
25

  The Golden Circle of property developers was also 

closely associated with senior members of the Fianna Fáil government 

which dominated the Irish political landscape during this period, and along 

with politicians and bankers they frequented the ‘Galway Tent’, an annual 

hospitality suite established at the Galway Races.   

                                                 
20

 Central Statistics Office 2011 in R Kitchin et al, ‘Unfinished Estates in Post Celtic Tiger 

Ireland’ National Institute for Regional and Spatial Analysis.  Working Paper Series No 67-

2012 3 
21

 R Kitchin et al, ‘Unfinished Estates’ (FN 20) 4.  Referring to Part V Planning and 

Development Act 2000 (repealed in 2002)  
22

 B Clarke & N Hardiman, ‘Crisis in the Irish Banking System’ (FN 18) 34 
23

 R Kitchin et al, ‘Unfinished Estates’ (FN 20) 4, citing Department of Environment, 

Community and Local Government (DECLG) 2010 Housing Statistics.  

<http://www.environ.ie/en/Publications/StatisticsandRegularPublications/HousingStatistics

>  
24

 B Clarke & N Hardiman, ‘Crisis in the Irish Banking System’ (FN 18) 36 
25

 The Moriarty Tribunal of Enquiry, The Tribunal of Enquiry into Certain Planning 

Matters and Payments (2012) Available at:  <http://www.flood-

tribunal.ie/asp/Reports.asp?objectid=310&Mode=0&RecordID=504>  Accessed 12
th

 Nov 

2012 

http://www.environ.ie/en/Publications/StatisticsandRegularPublications/HousingStatistics
http://www.environ.ie/en/Publications/StatisticsandRegularPublications/HousingStatistics
http://www.flood-tribunal.ie/asp/Reports.asp?objectid=310&Mode=0&RecordID=504
http://www.flood-tribunal.ie/asp/Reports.asp?objectid=310&Mode=0&RecordID=504
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One lasting consequence of this massive over-construction is the new 

phenomenon of ‘ghost estates’; those housing estates consisting of ten or 

more units where at least 30% of units are either vacant or under 

construction.
26

  Other consequences are a high housing vacancy rate and a 

steep decline in property prices with associated widespread problems of 

negative equity for mortgage holders.  Ghost estates are at one end of a 

spectrum of ‘unfinished estates’ which consist of developments of two or 

more units where at least 10% of units are unoccupied.
27

  Presently, there 

are 1770 unfinished estates in Ireland, 1100 of which are in a ‘seriously 

problematic condition’.
28

  Beyond the statistics the vast oversupply of 

housing units in Ireland has given rise to a tide of human misery as many 

citizens face difficulties on a daily basis caused by incomplete estates, with 

either poor or missing lighting, unfinished roads and pavements, 

dysfunctional sewerage systems and housing which does not comply with 

basic building and fire and safety regulations.
29

  Antisocial behaviour such 

as vandalism and theft has occurred on the unfinished estates, and children 

use them as ‘playgrounds’.
30

  It is impossible for the social networks which 

characterise healthy communities to develop in such circumstances.  

Kitchen et al refer to unfinished and ghost estates as ‘the new ruins of 

Ireland’: 

 

Ruins have always been a feature of the Irish landscape, but their lack of antiquity 

and prior occupation coupled with the scale of the issue suggest that unfinished 

estates constitute a new type of ruin.  The problem of unfinished estates is fittingly 

analogous to the severity of the financial crisis that exposed them.
31

   

                                                 
26

R  Kitchen et al, ‘Unfinished Estates’ (FN 20 ) 5  
27

 Ibid 5 
28

 Department of Environment, Community and Local Government, National Housing 

Development Survey Summary Report (November 2012).  6 

<http://www.environ.ie/en/Publishing/DevelopmentandHousing/Housing/FileDownLoad,3

1621,en.pdf>  Accessed 29
th

 Nov 2012.  (The Report does not use the term ‘ghost estate’ 

but instead refers to estates in a ‘seriously problematic condition’) 
29

 The Priory Hall development in Dublin which was built by the bankrupt property 

developer Tom McFeely is a case in point.  The development was a firetrap from which 

residents have been forcibly removed by Court Order.  

<http://www.irishtimes.com/newspaper/breaking/2012/1013//breaking3.html>  Accessed 

13
th

 Nov 2012  
30

 R Kitchen et al, ‘Unfinished Estates’ (FN 20) 10 
31

 Ibid 15 

http://www.environ.ie/en/Publishing/DevelopmentandHousing/Housing/FileDownLoad,31621,en.pdf
http://www.environ.ie/en/Publishing/DevelopmentandHousing/Housing/FileDownLoad,31621,en.pdf
http://www.irishtimes.com/newspaper/breaking/2012/1013/breaking3.html
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Kitchen et al have dismissed the Government response to the property crisis 

as being more neo-liberal policies which have only served to worsen the 

initial crisis.  They identify three strands to the Government’s response.  

Firstly, there was the establishment of the National Assets Management 

Agency (NAMA), a vehicle designed for recovering bad loans from the 

banks.
32

  Secondly, the Social Housing Leasing Initiative was established.  

This is a scheme which rents properties from the private sector on long-term 

leases, usually for twenty years, to accommodate families on local authority 

housing lists.
33

  However, at the expiry of the leases, the properties revert to 

the landlords or property developers.  Site resolution plans are the third 

strand of the Government response to the housing crisis.  These plans adopt 

a partnership approach to address the problem of unfinished estates, 

whereby local authorities, residents, estate management companies and 

other stakeholders such as the banks and property developers negotiate an 

action plan to remedy the problems in each estate on a case by case basis.  

However the Department of Environment, Community and Local 

Government (DECLG) fund of €5 million for the implementation of site 

resolution plans is utterly inadequate, given the scale of the problem, and 

reflects once more a light touch regulatory philosophy. 

1.3  Lawyers 
 

The Irish legal profession has undergone little in the way of meaningful 

reform over the last fifty years, and in its present regulatory state which is 

both archaic and complex, it is arguably unfit to contribute fully to the 

administration of justice in a modern democracy or to the preservation of 

the rule of law.  Nor can the profession in its current state provide legal 

services of a quality which Irish society is reasonably entitled to expect.  

 

                                                 
32

 NAMA is an institution which was established to remove poorly performing property 

loans from Irish banks in order to enhance the overall credit rating of ‘Ireland Inc’ 

<http://www.nama.ie>  Accessed 18
th

 Mar 2013.   
33

 In the Social Housing Leasing Initiative, rents are guaranteed by the local authorities to 

the landlords/property developers for the entire leasehold period regardless of occupancy. 

http://www.nama.ie/
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 When considering the legal profession in the context of the banking crisis 

and the property bubble, it is necessary to focus particularly upon the 

provision of conveyancing services for which the Irish legal profession has a 

monopoly.  The profession’s problems with regard to conveyancing arose in 

the context of increasingly easily available credit, and the Golden Circle 

who were determined to drive forward the ‘cement economy’ with the 

acquiescence of Government.    Specific problems in Irish conveyancing 

began with the adoption of the two solicitor certificate of title system in 

place of the traditional system which involved the input of three solicitors.
34

  

Under the two solicitor system, the purchaser’s solicitor provides an 

undertaking to the lending institution that the title to the property is good, 

and also that the relevant security will be registered appropriately.  Financial 

institutions do not appoint their own solicitors, and instead they rely upon 

the purchaser’s solicitor’s professional indemnity in relation to these 

conveyances as a safeguard in the event that such mortgages are not actually 

registered, or that good title is not secured.  The extension of the two 

solicitor certificate of title system from residential to commercial 

transactions resulted in an exponential growth in the exposure of both the 

Solicitors’ Mutual Defence Fund (SMDF) and other Professional Indemnity 

Insurers to flawed conveyances because during the Celtic Tiger years 

solicitors who lacked the requisite skills frequently provided conveyancing 

services to the commercial sector without ensuring that appropriate 

safeguards were in place.  

 

 A particular problem arose regarding solicitors who gave undertakings in 

the course of commercial transactions to which they themselves were 

parties.  This area of practice was ruthlessly exploited by dishonest 

solicitors with catastrophic effect for their clients, the legal profession, the 

property market, financial institutions and also wider society.  The activities 

of one such dishonest solicitor, Mr Michael Lynn, will be considered below.  

A further compounding factor in the silently mounting difficulties for the 

                                                 
34
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legal profession was the practice increasingly adopted by financial 

institutions of making loans available to borrowers based upon the asset 

value securing the loan, rather than upon the borrowers’ ability to repay.  

This trend also contributed to a scenario whereby lenders who became 

aware of defects in their securities sought compensation from solicitors on 

the basis that the latter were obliged to insure against losses resulting from 

defects in the registration of securities.   

 

In 2009 over 70% of claims made against the Solicitors Mutual Defence 

Fund (SMDF) related to conveyancing.
35

  It is not yet possible to quantify 

the extent of the losses accruing as a result of solicitors who lacked the 

requisite expertise dabbling in conveyancing, especially in the commercial 

sector.  This is because damage or loss due the professional negligence in 

the form of flawed conveyancing is latent and may only become apparent 

years after the occurrence of the act or omission giving rise to the loss or 

damage.  The Commercial Court is currently hearing a series of cases which 

are unprecedented in terms of both their number and value.  A further 

difficulty in quantifying such losses arises because litigation concerning 

high value property transactions involving Irish lawyers and lenders is not 

confined to Ireland as many disputed properties are outside the jurisdiction, 

and some of the lawyers and property developers concerned have 

endeavoured to become ‘bankruptcy tourists’.
36

 

2.0  A Case Study: Michael Lynn  
 

Michael Lynn was admitted to the roll of solicitors in 1994.  After 

commencing practice with a Dublin firm, he established his own practice 

Capel Law in Dublin.  However Capel Law was closed down in October 

2007 on foot of an application by the LSI to the President of the High Court.  

In September 2007 an employee at the firm Ms McAleenan became 

                                                 
35
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th

 Mar 2013 

<http://www.irishtimes.com/business/sectors/commercial-property-and-construction/o-

donnells-fail-to-reverse-ruling-on-uk-bankruptcy-1.1319321>   Accessed 20
th

 Mar 2013 

http://www.smdf.ie/pubs/Solicitors_Report_Aug_2011.pdf
http://www.irishtimes.com/business/sectors/commercial-property-and-construction/o-donnells-fail-to-reverse-ruling-on-uk-bankruptcy-1.1319321
http://www.irishtimes.com/business/sectors/commercial-property-and-construction/o-donnells-fail-to-reverse-ruling-on-uk-bankruptcy-1.1319321


Appendix 1: The Origins of Ireland’s Economic Crisis 

337 

 

concerned that multiple undertakings relating to a number of properties had 

been given to several financial institutions, many of which had not been 

complied with, as no fixed charges were registered on the properties in 

relation to which the loans were made available and the undertakings 

given.
37

  McAleenan also became aware that approximately €7 million 

received by Lynn from the Ulster Bank in these transactions had not been 

properly recorded in the company accounts.  She informed the LSI of these 

issues and they entered the practice on 12
th

 September 2007.  It emerged 

that not only had multiple undertakings been given to several institutions 

relating to a number of  properties, but that there had also been a failure to 

register first fixed charges over the relevant properties and that Lynn had 

benefited from these arrangements.  It was also apparent that McAleenan’s 

signature had been forged to facilitate these transactions.
38

  On 22
nd

 April 

2008 The Solicitors Disciplinary Tribunal (SDT) heard two cases 

concerning Lynn in relation to the issuance of the multiple undertakings and 

fined him €1 million in each case, to be paid to the LSI.
39

   

 

In the first case, the Tribunal considered a series of allegations concerning 

the failure to honour multiple undertakings given by Lynn to several 

financial institutions and clients in relation to properties in Cluan Bui, 

Liscara, Carrick-on-Shannon.
40

  In the second hearing, the Tribunal 

considered similar charges concerning land and property at Derrockstown, 

Dunshaughlin, Co Meath and also in relation to Lynn’s own home, Glenlion 

House, Howth, Co Dublin.
41

  The second hearing also considered twenty 

other serious regulatory breaches including attempting to mislead the LSI’s 

investigating accountant, failing to maintain proper client files or books of 

account, causing large deficits to arise on clients’ accounts, 

misappropriating  clients’ funds and failing to provide information sought 

                                                 
37

 McAleenan v AIG (Europe) Ltd [2010] IEHC 128.  Finlay Geoghan J, para 10 
38

 Ibid para 17 
39

 In the Matter of Michael Lynn, a solicitor formerly practicing under the style and title of 

Capel Law and in the matter of the Solicitors Acts 1954 – 2002 [7153/DT/15/08 and High 

Court Record no 2008 no 32SA; 7153/DT/16/08 and High Court Record no 2007 no 50SA]  
40

 Case 7153/DT/15/08 and High Court Record no 2008 no 32SA concerned the following 
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41
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by an authorized person conducting an investigation pursuant to the 

regulations.  Lynn was found guilty of a total of 57 offences by the SDT.  

The Tribunal ruled that files be forwarded to the President of the High Court 

recommending that Lynn be struck off, and also to the DPP and the Fraud 

Squad for investigation.  Lynn absented himself from the jurisdiction and 

ceased to cooperate with the LSI notwithstanding assurances by his legal 

representatives to the President of the High Court that he would fully 

cooperate with the investigation being conducted by the High Court.
42

  

However the LSI made no application to the High Court during the course 

of the proceedings that Lynn’s passport should be seized.   

 

The extent of Lynn’s mortgage frauds are estimated to be in the region of 

€80 million.  However, the total value of his frauds are difficult to calculate 

precisely, as some of the financial institutions involved have been less than 

forthcoming in cooperating with the criminal investigations into Lynn’s 

activities.  Whilst no specific allegation of wrongdoing has been made in 

relation to any particular institution concerning loans to Lynn, their 

reluctance may be due to their having departed from good business practice 

and risk assessment policies in relation to his loans, or because of a breach 

of their fiduciary duties.  It appears that some institutions were overly 

enthusiastic to make loans available to Lynn, possibly in an effort to 

increase their share of the speculative property market.  The First Active 

Building Society was anxious to make extraordinary levels of borrowing 

available to Lynn to fund his property dealings, with €3.15 million being 

given in April 2004 (with no repayments whatsoever to be made for the first 

twelve months) and a further sum of €4.355 million being made available 

during the following 18 months (on an interest only repayment basis for the 

first twelve months).
43

  Some of this funding was made available for the 

purchase of property in Cluain Bui, Liscara, Carrick on Shannon, in relation 

to which Lynn also obtained mortgage funding from the Trustees Savings 

Bank (TSB).  However neither institution was able to lay claim to the 

                                                 
42
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properties as Lynn omitted to register their interests with the Land Registry 

and he further obstructed the financial institutions’ efforts to register their 

interest in the properties by withdrawing leases and other relevant 

documentation from the Property Registration Authority. 

 

It is doubtful whether either Lynn or any of the financial institutions which 

facilitated his property dealings would wish to obtain possession of any 

property in Cluain Bui today, as they most probably present a liability to an 

owner due to their dangerous condition.
44

  Cluain Bui has the dubious 

distinction of being one of the worst planned estates in Ireland, and provides 

a stark example of what Kitchen et al identified as a ‘new ruin’. Cluain 

Bui’s one or two sole inhabitants live in conditions of advanced urban 

decay, reminiscent of a bombsite.  Their situation reflects the human misery 

wrought by the combined ravages of the Celtic Tiger, and the worst 

excesses of the Unholy Trinity.  

 

Having travelled extensively throughout Europe following his departure 

from Ireland, Lynn went to Brazil, where he resides with his family having 

recently been awarded a permanent family reunification visa.  Until 

recently, he was concentrating upon his business and property interests in 

Brazil.
45

  In a rare interview given to the media who located him in a 

Portuguese villa in January 2009 Lynn stated: 

 

I’m not going to be used as an example for what was recognized as an accepted 

form and practice of business by bankers, lawyers, accountants and auctioneers 

and I’m not going to be the poster boy who ends up in prison, to my cost.
46

 

 

On the 29
th

 August 2013 Lynn was arrested in Recife, Brazil, following an 

Irish request for his extradition.  Although Ireland and Brazil do not have an 
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extradition treaty, they recently entered into a bilateral agreement, which if 

invoked, would secure Lynn’s return to Ireland where he faces thirty-three 

charges in relation to his debts of €80 million.
47

 

 

Less than six months following the closure of Lynn’s firm, the LSI and the 

Irish Banking Federation (IBF) appeared before the Oireachtas Joint 

Committee on Justice, Equality, Defence and Women’s Rights to discuss 

the issue of  Solicitors’ Undertakings.
48

  The testimony which was given 

before the Committee by some of contributors was remarkable given the 

events which were unfolding within the financial, property and legal sectors. 

Referring to the two solicitor certificate of title system, the LSI President 

James McGuill stated: 

 

The benefits of the two solicitor certificate of title system include reduced costs to 

borrowers as there are no third solicitor’s legal fees to be paid.  There are no 

additional costs to borrowers in the form of bank interest on bridging loans.  There 

is no more duplication of title investigation work by a solicitor acting for the 

lending institution.  There are fewer delays experienced by borrowers and their 

solicitors in arranging closings.   There is a reduction in the administrative burden 

and cost to lenders of running their own in-house legal departments or panels of 

solicitors.  Its longevity proves it has been successful … There appears to be no 

desire on the part of any of the stakeholders in the conveyancing system to return 

to the 3-way conveyancing closing.
49

 

 

McGuill also stated that the Law Society was in agreement with the 

establishment of a registration of undertakings system, and an electronic 

conveyancing system.  The Director General of the Law Society, Ken 

Murphy, informed the Committee that: 

 

The Law Society [Compensation] fund is a matter of public record and contains 

approximately €33 million, as well as an additional €30 million in insurance.  It is 

well funded.  The amount of claims in recent years goes nowhere near challenging 
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the size of the fund.  In addition, every solicitor is obliged by the society to 

maintain professional indemnity insurance up to €2.5 million in respect of each 

case … The Chief Executive of the AIB [Allied Irish Bank] spoke strongly in 

support of the undertakings and certificate of title system.  I recall he stated it 

works in 99.99% of cases.  I would state that in statistical terms it works well in an 

even greater number than 99.99%.  Any response in terms of action or 

improvement of the system must be proportionate to the actual risk involved.
50

 

 

Given that the LSI had been investigating the activities of Lynn, and other 

high profile cases of property fraud by solicitors in the previous six months 

before it gave evidence to the Committee, its confidence regarding the 

issuance of undertakings and the certificate of title system was surprising.
51

   

 

What is most notable about the evidence given by these witnesses was their 

collective lack of concern regarding the dangers of the manner in which 

undertakings were being used at that time, and in particular; their use to 

obtain loans by solicitors in relation to property transactions to which they 

themselves were a party.  The witnesses gravely underestimated the level of 

flawed mortgage transactions by value and misunderstood the magnitude of 

the difficulties which were unravelling in both the financial and legal sectors 

as a result of bad property loans.  There was also the unfortunate fact that as 

a consequence of the Lynn and Byrne cases being sub judicae, neither the 

Committee nor the witnesses could directly address the serious issues 

arising from these cases, and the flaws in the conveyancing system which 

these lawyers had preyed upon.  In the circumstances, it was inappropriate 

for the entire Committee hearing to be in public, as it was effectively 

fettered from cross-examining the witnesses on the most pertinent issues 

concerning the use of undertakings, and in particular their use by property-

                                                 
50
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51
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developer-lawyers in relation to transactions to which they themselves were 

a party, as evidenced by the Lynn and Byrne cases.   

 

Contrary to the evidence of the Committee witnesses, it is argued herein that 

there were major flaws in the conveyancing system at the time of the 

Oireachtas hearing in March 2008.  These included the adoption of the two 

solicitor certificate of title system; the absence of a register of undertakings; 

the absence of an e-conveyancing system; the inappropriate use of 

undertakings by solicitors in relation to commercial property transactions 

and those to which they themselves were party; the excessively low price of 

conveyancing services due to intense competition in the sector and the 

absence of an independent conveyancing profession.  There was a failure to 

properly regulate the provision of conveyancing services by the legal 

profession.  There was also overconfidence by the LSI concerning the risk 

posed by the use of undertakings and the conveyancing system generally, as 

evidenced by the LSI estimation that 99.99% of all mortgages by value were 

properly completed, and a refusal to countenance the idea that the use of 

undertakings was a problematic area of practice for the profession as a 

whole rather than being a problem only in relation to a handful of ‘rogue’ 

solicitors.  It is ironic that the Oireachtas Committee should have heard the 

evidence concerning solicitors’ undertakings on the same day that the 

Financial Regulator Patrick Neary was expressing confidence in the banking 

sector at a seminar being held nearby at University College Dublin.
52

  These 

events occurred just two weeks before the spectacular collapse of Anglo’s 

share price.  

 

Lynn’s activities as a property-developer-lawyer provide a unique insight 

into the activities of the Unholy Trinity in Ireland.  As a lawyer, he was able 

to identify flaws in both the two solicitor conveyancing system and the 

system of undertakings, and to exploit those weaknesses in order to expand 

his own property portfolio.  He also used his professional position as a 

lawyer to great effect when interacting with financial institutions in order to 
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avail of zero or low interest loans to fund his rapidly expanding property 

portfolio.  Like many of his professional colleagues who have also been 

struck off the roll of solicitors in recent years, his professional misconduct 

concerned property-related financial fraud – the crime of choice for the 

white-collar legal professional in Ireland during the Celtic Tiger years. 

3.0 Why was the Irish Bailout Necessary? 
 

On 20
th

 of March 2008, the Irish banking sector began to publicly display 

outward signs of what was to be an unprecedented collapse.  The first 

evidence of this was the dramatic fall in the Anglo share price of over 18% 

in one week, as a direct result of its overexposure to the property sector. 

 

On the 18
th

 September 2008, the Government outlawed the short selling of 

financial stocks, and almost two weeks later on the 30
th

 September 2008 it 

guaranteed all the liabilities of the seven major Irish banks to the value of 

€37.5 billion.  The guarantee applied to all deposits including covered 

bonds, senior debt and dated subordinate debt of the major financial 

institutions.  This move followed a run on deposits in Anglo.  However the 

blanket guarantee did little to stop the rapid decline in the banking sector, 

and on 14
th

 December 2008 the Government found it necessary to 

recapitalize the domestic banks to the extent of €10 billion, followed by 

further support in the form of an investment one week later of €5.5 billion in 

preference shares in Anglo, AIB and BOI. 

 

The new year brought no improvement in the financial situation and on 15
th

 

of January 2009 the Government moved to nationalize Anglo due to its 

weak financial position and “unacceptable practices”. 
53

  It was reported that 

The Irish Life and Permanent Building Society had made funds available to 

Anglo in order to shore up its capital base prior to Financial Regulator 

inspections, an activity which constituted a falsification of the bank’s 

accounts.  It is unclear precisely what knowledge the Financial Regulator 
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had regarding these inter-financial institution loans.
54

  It has emerged that 

Anglo provided loans amounting to €.1.1 billion to ten of its customers, 

‘The Maple Ten’, and also to the Quinn family for the purpose of 

purchasing shares in the bank in an effort to shore up its share price.  The 

Quinn family borrowed a total of €650 million, and the Maple Ten 

borrowed €45 million each.
55

  It is understood that Sean Quinn lost a total of 

up to €2 billion as a result of his overall exposure to Anglo shares.
56

  Further 

recapitalization of the banking sector was necessary in February 2009 with 

an investment of €7 billion being made in The Allied Irish Bank (AIB) and 

The Bank of Ireland (BOI) from the National Pension Reserve Fund. In an 

effort to stabilize the financial meltdown, on 7
th

 April 2009 the Government 

announced plans to establish NAMA, with the aim of removing toxic 

property-related assets from the banks’ books.  Throughout 2009 the 

Government continued to pour taxpayers’ money into the black hole which 

was once Ireland’s banking sector but it seemed that this policy was unable 

to halt the catastrophic meltdown.
57

  By the autumn of 2010 the deepening 

banking crisis was having an impact upon Irish bond yields, and Ireland 

found itself unable to borrow on the international financial markets at viable 

rates.
58

  The situation had become untenable and the Government sought 

relief from the IMF, the ECB and the European Commission (The Troika) in 

the form of a €67.5 bailout on 28
th

 November 2010.
59

   

 

The Government’s efforts to stabilise the banking sector resulted in 32.5% 

of GDP being allocated to it, but this funding and the accompanying 
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nationalization programme was not sufficient to resolve the crisis in the 

failing banks, and the international markets lost faith in the country’s ability 

to pay its debts.  The average interest rate on the Troika bailout funds was 

5.83%, and in return for the loan Ireland committed itself to a four year 

austerity programme.  €35 billion of the bailout funds were allocated for 

further support of the beleaguered banking sector.   
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APPENDIX 2: INVESTIGATION INTO PROFESSIONAL 
MISCONDUCT AMONGST IRISH SOLICITORS: 
METHODOLOGY AND RESULTS 
 

Methodology 

 

One hundred cases which were heard consecutively by the SDT, the 

outcomes of which were published in the LSG between January 2008 and 

May 2010 were analysed to form a database.  These were the most recent 

SDT cases the findings of which were available for analysis at the time of 

construction of the database.  Each case was categorised in accordance with 

whether or not it concerned each of the three variables; finance, 

dishonesty/BOU and property.  Each case was given a three digit binary 

score reflecting the presence or absence of these variables.  A database was 

formed to record the three digit binary scores allocated to each case as 

follows: 

 

First digit = 1 where the case had a financial element 

First digit = 0 where the case did not have a financial element 

 

Second digit = 1 where the case had a dishonesty/BOU element 

Second digit = 0 where the case did not have a dishonesty/BOU element 

 

Third digit = 1 where the case had a property element 

Third digit = 0 where the case did not have a property element.
1
 

 

Whilst the classification of cases as to whether or not they concerned either 

financial or property matters was relatively straightforward, the 

categorisation with regard to dishonesty/BOU was more complex.  A 

                                                 
1
 To illustrate how the database was developed, consider a case which received a binary 

score of 100.  The first digit 1 indicates that the case concerned a financial matter, the 

second digit 0 indicates that the case did not concern a matter of dishonesty/BOU and the 

third digit 0 indicates that the case did not concern a property matter. 
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dishonest/BOU categorisation was only awarded to cases which displayed 

one of the following traits: 

 

(i) Fraudulent misrepresentation; for example, a statement made with 

the aim of deceiving another person such as a client, a Revenue 

official, a Law Society investigator or other lawful authority. 

(ii) Forgery; the creation of fake documentation with a view to 

concealing the truth of a matter from an investigatory body or other 

lawful authority. 

(iii) Breach of undertaking; for instance to a client, a financial institution, 

another party or a court.
2
   

 

The classification criteria were chosen to facilitate a statistical analysis of 

the selected traits of finance, dishonesty/BOU and property, and to show 

how they relate to findings of misconduct.  The classification system which 

was adopted for this study was somewhat simplistic, and failed to 

distinguish between instances of financial misconduct which concerned 

nominal sums from those which concerned significant sums.  A more 

refined classification system would yield significantly more information 

regarding the ‘profile’ of a solicitor who is likely to be found guilty of 

serious misconduct in future.  Another useful refinement would be to 

distinguish between sole practitioners and other solicitors, to establish 

whether the dominance of sole practitioners in misconduct cases in other 

jurisdictions is replicated in Ireland.
3
  An investigation of a greater number 

of cases, using a more sophisticated classification system would contribute 

towards a deeper understanding of how matters of finance, dishonesty/BOU 

and property impinge upon the professional misconduct of solicitors.   

 

                                                 
2
 See ch 1, s 1.3.2.7 for a discussion of recent changes to the regulations regarding the 

issuance of undertakings.  The necessity for repeated changes to the regulations relating to 

undertakings illustrates the problematic nature of this area of practice, and indicates that 

there has been a failure on the part of the regulatory authorities to adequately supervise this 

area of practice 
3
 M Davies ‘Solicitors, Dishonesty and the Solicitors’ Disciplinary Tribunal’ (1999) 6 (2) 

International Journal of the Legal Profession 141 – 174. 
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To establish whether the solicitors involved in the professional misconduct 

cases used to form the database had a prior history of misconduct involving 

the three elements of finance, dishonesty/BOU and property, the records of 

each solicitor as contained on the LSI ‘Solicitor Disciplinary Search’ facility 

were examined.   This facility contains details of the decisions in all the 

hearings of the SDT which appeared in the LSG from the 1
st
 January 2004 

onwards.  The results of this examination were used to establish whether a 

past history of misconduct involving the three elements was a useful 

indicator to predict which solicitors were more likely to be struck off in 

future. 

Results4 
 

As regards a link between a finding of professional misconduct in a case 

before the SDT and the presence of a financial, dishonesty/BOU or property 

element in the case,  analysis showed that 74% of cases concerned financial 

misconduct, 51% concerned dishonesty/BOU matters and 45% concerned a 

property matter.  It was also established that 34% of cases of misconduct 

reflected all three factors in that they concerned finance, dishonesty/BOU 

and also concerned a property matter.  Of those cases which concerned 

dishonesty/BOU, 78% concerned a financial matter, and 72% concerned a 

property matter.  A total of 67% of these dishonesty/BOU cases concerned 

both a financial and a property matter.  

 

The existence of a relationship between the three factors of finance, 

dishonesty/BOU and property was measured using Minitab software to 

perform chi-square tests upon pairs of factors.
5
  Whilst at a significance 

level of  = 0.05 there is no evidence of a relationship between cases 

concerning finance and those with an element of dishonesty/BOU (p = 

0.303) there is significant evidence of a relationship between cases 

concerning property and those having an element of dishonesty/BOU (p = 

0.000), and cases concerning finance and those concerning property (p = 

                                                 
4
 This section gives further details of the study’s results which were provided in ch 3 s 3.8.2 

5
Table 1 
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0.002).
6
   The most significant relationship was between property and 

dishonesty/BOU. Thus where professional misconduct occurred, property 

based transactions were much more likely to concern dishonesty than those 

transactions which did not concern property.   The significant relationship 

which was observed between both dishonesty/BOU and property factors 

reflects the fact that conveyancing was an area of legal practice which gave 

rise to a high level of serious misconduct on the part of solicitors.  

Conveyancing was a large part of the work of many solicitors during the 

Celtic Tiger years, and the findings here support Neary’s proposition that 

many solicitors engaged in areas of conveyancing such as commercial 

transactions without having the requisite skills.
7
  

 

The less significant relationship which was observed between financial and 

dishonesty factors also requires explanation.  It is submitted that this finding 

reflects the fact that the majority of professional misconduct cases concern a 

financial matter and also involve a relatively minor breach of the accounting 

regulations, with only a small minority of such cases involving dishonesty 

on the part of the errant solicitor.   

 

The one hundred cases examined in the course of this investigation involved 

seventy-two solicitors, with some solicitors having multiple findings of 

misconduct made against them in the course of the sample period.  Twenty-

four of the solicitors (or pairs of solicitors involved in the same disciplinary 

hearing) were found guilty of misconduct involving the elements of finance, 

dishonesty/BOU and property, with the remaining forty-eight being found 

guilty of offences which did not involve all three factors.   

 

As regards the extent to which the misconduct of solicitors who are struck 

off involves the three elements of finance, dishonesty/BOU and property, 

33% of cases in the study involving all three elements resulted in a strike 

                                                 
6
 Here the null hypothesis is that there is no relationship between the variables. 

7
 A Neary & F O’Toole. ‘The Blueprint Report: A Review of the Legal Profession in 

Ireland and a Vision for Irish Law Firms’ (Anne Neary Consultations, 2011) 10 



Appendix 2: Investigation into Professional Misconduct Amongst Irish 

Solicitors: Methodology and Results 

350 

 

off, whereas 14% of cases which did not involve all three elements resulted 

in a strike off.   

 

An examination of the disciplinary records dating back to 2004 of the 

seventy-two solicitors (or pairs of solicitors involved in the same 

disciplinary hearing) who featured in the database revealed that nineteen 

had a past history of professional misconduct prior to any future strike off 

amongst this cohort of practitioners. With regard to whether a solicitor’s 

past disciplinary history may be used to predict his/her future offending 

behaviour, analysis revealed that where a practitioner had past history of 

misconduct involving the three elements of finance, dishonesty/BOU and 

property, this was not predictive of a future strike off.
8
  10.5% of cases in 

the study where the solicitor had a past history of misconduct involving all 

three elements resulted in a strike off, whereas 23.6% of cases where there 

was no such past history resulted in a strike off.  Whilst many of the cases of 

professional misconduct which resulted in the solicitor concerned being 

struck off did involve elements of finance, dishonesty/BOU and property, 

the misconduct giving rise to the strike off only emerged at the time of the 

SDT hearing resulting in the strike off, and was not known to the SDT as a 

result of a previous hearing.   

 

Whilst analysis of the database provides some insight into the relationship 

between instances of professional misconduct and finance, dishonesty/BOU 

and property, it is not possible to draw general conclusions from the 

database given the small sample size used in its construction.  A further 

difficulty for drawing general conclusions about solicitors’ professional 

misconduct from the study arises as a consequence of the fact that the SDT 

may only have processed a small proportion of all actual instances of 

professional misconduct, with much offending behaviour possibly going 

undetected.  If this is the case, the findings of the study will not be reflective 

of professional misconduct in general, and cannot be used as a basis for 

generalisations about the nature of solicitors’ professional misconduct.  If 

                                                 
8
 Table 3 
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the present system of disciplinary regulation fails to detect a large 

proportion of misconduct, this would account for the weak predictive value 

of a past history of misconduct involving finance, dishonesty/BOU and 

property with regard to future strike offs.  The study’s findings regarding the 

predictive value of a past history of misconduct were also limited due to the 

fact that it was not possible to research the disciplinary history of the 

solicitors concerned prior to 2004 when the LSI firstly made this 

information publicly available.
9
  At most, this study can offer a limited 

window of insight into complex and secretive behaviour patterns.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
9
 Another possible explanation for the low predictive value of a past history of misconduct 

involving all three elements for a solicitor being struck off in the future is as follows.   If a 

solicitor’s past misconduct occurred prior to 2004, it would not be available for inclusion in 

the study, and therefore some instances of past misconduct by solicitors in the study, 

involving all three elements, which ought to have been included, were not, in fact, included.   

Access to any misconduct records for the solicitors included in the study, in the pre-2004 

period, would enable correction of the results in this regard. 
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TABLE 1 

 

STATISTICAL ANALYSIS OF RATES OF FINANCE, 

DISHONESTY/BOU AND PROPERTY IN ONE HUNDRED CASES 

OF SOLICITORS’ PROFESSIONAL MISCONDUCT 

 

 

1. Chi-square Test: Property/Dishonesty/BOU 

 

 

  

 

PROPERTY 0 

 

 

PROPERTY 1 

 

 

TOTAL 

 

 

DISHONESTY/BOU 

0 

41 

26.95 

7.325 

8 

22.05 

8.952 

 

 

49 

 

 

DISHONESTY/BOU 

1 

14 

28.05 

7.038 

37 

22.95 

8.601 

 

 

51 

 

 

TOTAL 

 

 

55 

 

 

45 

 

 

100 

 

 

 

 

CHI-SQUARE = 31.916, DF = 1, P-VALUE = 0.000 
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2. Chi-square Test: Finance/Dishonesty/BOU 

 

 

  

 

FINANCE 0 

 

 

FINANCE 1 

 

 

TOTAL 

 

 

DISHONESTY/BOU 

0 

15 

12.74 

0.401 

34 

36.26 

0.141 

 

 

49 

 

 

DISHONESTY/BOU 

1 

11 

13.26 

0.385 

40 

37.74 

0.135 

 

 

51 

 

 

TOTAL 

 

 

26 

 

 

74 

 

 

100 

 

CHI-SQUARE = 1.062, DF = 1, P-VALUE = 0.303 

 

 

3. Chi-square Test: Finance/Property 

 

  

 

FINANCE 0 

 

 

FINANCE 1 

 

 

TOTAL 

 

PROPERTY 0 

21 

14.30 

3.139 

34 

40.70 

1.103 

 

55 

 

 

 

PROPERTY 1 

5 

11.70 

3.837 

40 

33.30 

1.348 

 

45 

 

 

TOTAL 

 

 

26 

 

 

74 

 

 

100 

 

 

CHI-SQUARE = 9.427, DF = 1, P-VALUE = 0.002 
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TABLE 2 

INVESTIGATION OF SOLICITORS’ PROFESSIONAL 

MISCONDUCT 

DATA SHEET 2 

 

Sequential Case 

Number  

 

Solicitors’ 

Identification Code 

Struck Off 

(Previous 111 

– Y/N) 

Score 

35, 99 O2 N 000, 101 

51, 53 V1 Y 000, 001 

1 P1 N 000 

76 E1 N 100 

77 J2 SO 28/1/13 N 100 

96 B2 N 100 

13 X1 N 000 

42 N2 SO 16/1/13 N 100 

71 Y1 N 100 

15 Y2 N 100 

3 P2 N 110 

74 O1 N 100 

83 U2 SO 2009 N 010 

80 R1 N 010 

63 K2 N 001 

86 L2 N 100 

58 F2 Y 101 

60 S3 N 100 

97 B1 N 100 

46, 70 I1 Y 000, 010 

14 S2 N 100 

37, 47, 59, 95 N3 Y 010, 010, 100 

39 S1 N 101 

66 P3 N 101 

56 Q1 N 100 

48 V2 N 100 

25, 61, 68, 69 E2 Y 100, 100, 

100, 100 

54, 55 J1 N 000, 101 

11, 12 B3 N 100 

49 R2 N 000 

43 A2 N 110 

62 Q2 N 100 

19 T2 N 000 

98 H3 N 100 

100 F3 SO 3/6/09 N  000 

94 G1 N 100 

90 V1 N 110 

2, 92  X2 SO 14/6/10 N 110, 100 

91 C2 N 100 

21 T3 N 010 
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This data sheet records the randomised identification codes which were 

allotted to the seventy-two solicitors whose cases were involved in this 

quantitative analysis of professional misconduct.
10

  The outcomes of the 

                                                 
10

 Rand Corporation Million Random Digits (The Free Press).  Available at: 

http://www.rand.org/publications/classics/randomdigits.  Last accessed 19/4/13.  Appendix 

38 I2 N 011 

57 M2 N 110 

41 T1 N 011 

44 N1 N 010 

45 W2 SO 15/2/10 N 000 

23, 89 R3 N 000, 011 

17 M1 SO 12/10/09 N 110 

64 D2 N 100 

4,72,84,85 W1 N 101, 010, 

100, 100 

93 K1 N 000 

75 O3 Y 111 

81 D1 SO 16/6/08 N 111 

27, 28, 29,30, 

31, 32, 33 

E3 SO 13/7/09 N 111, 111, 

111, 111, 

111,111,111, 

8 L3 SO 1/3/10 Y 111 

50 Z2 Y 111 

36 L1 Y 111 

16 A3 SO 12/10/09 N 111 

65, 87, 88 M3 Y 111, 111, 111 

52 D3 Y 111 

6, 7 A1 Y 111, 111 

10 F1 SO 14/12/09  

N 
111 

82 K3 Y 111 

20  U3 Y 111 

5 G3 Y 111 

26 I3 Y 111 

24 C3 Y 111 

78, 79 Q3 SO 23/5/08 N 111, 111 

18 G2 Y 111 

22 J3 SO 16/2/09 N 111 

67 V3 SO 18/1/09 Y 111 

73 H2 Y 111 

9 Z1 Y 111 

40 C1 Y 111 

34 H1 Y 111 

http://www.rand.org/publications/classics/randomdigits
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cases were published in the LSG between January 2008 and May 2010.  The 

data sheet indicates whether a solicitor has been struck off by the High 

Court, whether he/she had a previous history of misconduct involving 

finance, dishonesty/BOU and property ( a 111 offence) and the nature of the 

misconduct concerned in the cases before the SDT.   

 

The probability of being struck off given that the misconduct case 

concerned a 111 offence is 8/24 = 33.3%.  The probability of being struck 

off given that the misconduct did not concern a 111 offence is 7/50 =14%. 

 

TABLE 3 

 

STATISTICAL ANALYSIS  

THE PREDICTIVE VALUE OF A PAST HISTORY OF 

PROFESSIONAL MISCONDUCT IN RELATION TO A FUTURE 

STRIKE OFF  

 

Solicitors with a past history of a ‘111’ finding:  

 

 

PREVIOUS 

‘111’ 

MISCONDUCT 

SOLICITOR 

ID CODE 

1 V1/03 

2 F2/M3 

3 I1/D3 

4 N3 

5 E2/C3 

6 Z2 

7 L1 

8 K3 

9 U3 

10 G3 

11 I3 

12 G2 

13 V3 

14 H2 

15 Z1 

16 C1 

17 H1 

18 L3 

19 A1 

                                                                                                                            
B of the Random Number Tables was used to randomly allocate identification codes to the 

seventy-two solicitors in the database.   
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A total of 15 solicitors have been struck off from January 2008 until April 

2013.  Nineteen solicitors (or pairs of solicitors involved in one hearing) had 

a previous history of misconduct involving finance, dishonesty/BOU and 

property (a 111 finding).  Two of these were struck off.  Fifty-five solicitors 

(or pairs of solicitors involved in one hearing) had no previous history of 

misconduct involving a 111 finding. Thirteen of the fifty-five solicitors with 

no previous history of a 111 finding were struck off.  The probability of 

being struck off given a past history of a 111 finding was 2/19 = 10.5%.  

The probability of being struck off given no past history of a 111 finding 

was 13/55 = 23.6%. 
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